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ADVERTISEMENT. 



\ ' 



In thefoUcrmng sheets y the decisions on the Statute 
21 Jac. I. c. 16. hopoe been collected nnd arranged. 
^The limitation ^eing restrictive of a common law 
right J general in its application^ and conclusive in 
its effect J will be q sufficient apology for this attempt ; ^ 

* 

<md the rather soi because the intention of the Legis- 
lature is not manijested in the wording of the Acty as 
is proved by the many questions that have arisen on 
its construction^ 



CROWN-OFFICB ROW, TEMPLF, 
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TREATISE 



ON THE 



STATUTE OF UMITATIONS. 



An Act fot Limitation of Actions^ and for 
avoiding of suits in Lav^. 

(21 JaC. I. c. 16.) 

FOR quieting of men's estates, and avoiding of suits, be 
it enacted, by the king's most excellent majesty, the 
lords spiritual and temporal, and - coi^imons, in this 
present parliament assembled, that all writs of formedon 
in descender, formedon in remainder, and formedon in , 
reverter, at any time hereafter to be sued or brought, of, 
or for any manors, lands^^ tenements, or hereditaments, 
ivhereunto any person or persons now hath or have any 
title, or cause to have or pursue any such- writ, shall be 
sued or taken within twenty years next after the end of 
this present session of parliament : And after the said 
twenty years expired, no person or persons, or any of 
their heirs, shall have or maintain any such writ, of or 
for any of the said manors, lands, tenements, or heredi- 
taments ; (2) and that all writs of formedon in descender, 
formedon in remainder, formedon in reverter, of any 
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manors, lands, tenements, or other hereditaments what- 
soever, at any time hereafter to be sued or brought by- 
occasion or means of any title or cause hereafter happen- 
ing, shall be sued or taken within twenty years next 
after the title and cause of action first descended or fallen, 
and at no time after the said twenty years ; (3) and that 
no person or persons that now hath any right or title of 
jentry into any manors, lands, tenements or hereditaments 
now held from him or them, shall thereinto enter, but 
within twenty years next after the en^ of this present ses* 
sion of parliament, or within twenty years next after any 
other title of entry accrued j (4) and that no person or 
persons shall at any time hereafter, make any entry into 
any lands, tenements, or hereditaments, but within twen* 
ty years next aftpr his or tl^eir right or title, which shall 
hereafter first descend or accrue to the same; and ia 
default thereof, such persons so not entering, and their 
heirs, shall be utterly excluded and disabled from such 
entry after to be made ; any former law or statute to the 
contrary notwithstanding* 

II. Provided nevef theless. That if any person or per- 
sons that is or shall be entitled to such writ or writs, or 
that hath or shall have such right or title of entry, be, 
or shall be, at the time of the said right or title first de* 
scended, accrued, . come or fallen within the age of one 
and twenty years, yi-w^ covert^ non compos m^n^/^, impri- 
soned, or beyond the seas, that then such person and per- 
spns, and his and their heir and heirs, shall 'or may, not-^ 
withstanding, the said twenty years be expired, bring his 
action, or make hislentry as he might have done before 
this act : (2) so as such person and persons, or his or their 
heir and l>eirs,' shall within ten years next after his an^ 



Stat. 21 /air. /. c. 16. 3 

I 
their fuUs^, dtscoverture^ coming of sound mind^ eu- 

Lirgementiout of priisoD, or coming into this realm^ or 

death, take benefit of, and sue forth the same, and at no 

time after the said ten years, i , i 

» 

III. And be it farther enacted, That all actions of tres- 
pass quare clausum fregit^ all actions of trespass, deti- 
nue, action sur trover^ and replevin for taking away of 
goods and cattle, all actions of account, and upon the 
case, other than such accounts as concern the trade of 
merchandise between merchant and merchant, their fac- 
tors or servants, all actions of debt grounded upon any 
lending or contract without specialty ; all actions of debt 
for arrearages of rent, and all actions of assault, menace, 
battery, wounding, and imprisonment, or any of them, 
which shall be sued or brought at any time after the end 
of this present session of parliament, shall be commenced 
and sued within, the time and limitation hereafter ex- 
pressed, and hot after; (that is to say;) (2) the said actions 
upon the case, (other than for slander,) and the said actions 
for account, and the said actions for trespass, debt, deti- 
nue, and replevin for goods or cattle, and the said action 
of trespass quare clausum ^regit^ within three years next 
after the end of this present session of parliament, or with- 
in six years next after the cause of such actions or suit, 
andnotafter; (3) and the said actions of trespass, of assault, 
battery, wounding, imprisonment, or any of them, with- 
in one year next after die end of this present session of 
parliament, or within four years next after the cause of 
such actions or suit, and not after \ (4) and the said action 
upon the case for words, within one year after the end 
of this present session of parliament, or within two 
years next after the words spoken, and not after. 



i 
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IV. And nevertheless, be it enacted. That if in any the. 
said actions or suits, judgment be given for the plaintiff^ 
and the same be reversed by error, or a verdict pas^ for 
the plaintiff, and upon matter alleged in arrest of judg* 
ment, the judgment be given against the plaintiff, that 
he take nothing by his plaint, writ, or bill ; or if any the 
said actions shall be brought by original, and the defend* 
ant therein be outlawed, and shall after reverse die out- 
lawry, that in all such cases the party plaintiff, his heirs^ 
executors, or administrators, as the case shall require, 
may Commence a new action or suit, from tihie to time, 
within a year after such judgment reversed, or siich 
judgment given against the plaintiff, or outlawry rever- 
sed, and not after. 

V. And be it further enacted. That in all actions of 

trespass quare clausum f regit ^ hereafter to be brought, 

wherein the defendant or defendants ^hall disclaim in his 

or their plea to make any title or claim to the land in 

which the trespass is by the declaration supposed to be 

done, and the trespass be by negligence, or involuntary, 

the defendant or defendants shall be permitted to plead a 

disclaimer, and that the trespass was by negligence or 

involuntary, and a tender or offer of sufficient amends for 

such trespass before the action brought, whereupon, or 

upon some of them, the plaintiff or plaintiffs shall be 

enforced to join issue; (2) and if the said issue be found 

for the defendant or defendants, or the plaintiff or plain* 

tiffs shall be nonsuited, the plaintiff or plaintiffs shall be 

clearly barred from the said action or actions, and aR 

other suits conceraing the same. 
5 
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VI. And be it further enacted by the authority afore- 
said^ That in all actions upon the case for slanderous 
words, to be sued or prosecuted by any person oi? 
persons in any the courts of record at Westminster, or 
in any court whs^tsoever, that hath power to hold plea of 
the same, after the end ^f this present session of parlia- 
ment, if the jury upon the trial of the issue in such action, 
or the jury that shall inquire of the damages, do find or 
assess the damages under forty shillings, then the plain- 
tiff or plaintiffs in such action shall have and recover 
only so much costs as the damages so given or assessed 
amount unto, without any further increase of the same ; 
any law, statute, custom, or usage to the contrary in any- 
wise notwithstanding* 

VII. Provided nevertheless, and be it further enacted, 
That if any person or persons that is or shall be entitled 
to any such action of trespass, detinue-, action sur trover^ 
replevin, actipns of account, acti<^ns of d^bt, actions of 
trespass for assault, menace, battery, wounding 'pr im- 
prisonment, actions upon the case for words, be^ or shall 
be, at the time of any such cause of action given or 
accrued, fallen or come within the age of twenty-one- 
years, feme covert^ non compos mentis^ imprisoned, or 
beyond the seas, that then such person or persons shall 
\}t at liberty to bring the same actions, so as they 
take the same within such times as are before limited, 
after their coming to or being of full age, discovert, of 
sane memory, at large, and returned from beyond the- 
seas, as other persons having no such impediment should 
be done. 
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LIMITATION OF ACTIONS, 



CHAP. I. 



\ • 



Of WriU qf Formedon. 

THE first section of this statute concerns writs of for- 
Biedon and rights of entry; the second section saves the 
right of action or entry, to those who, at the time the 
right accrues, are under any of the disabilities therein 
mentioned. 

Fonnedon(«) is a real action, which lies for the issue 
in tail after the death of his ancestors, or for him in re- 
mainder or reversion after the estate-tail determined, 
and is called formedon, because the writ comprehends 
the form of the gift. 

The proceedings in this action, as in all other real 
actions, being dilatory and expensive, it is now seldom 
brought ; but it is a proper remedy in many cases, and 
still in use : writs of formedon may be considered under 
the following heads, viz. the formedon in descender, the 
formedon in remainder, and the formedon in reverter. 

Formedon in the descender is an action ancestrel 
droiturel, which lies for the issue in tail, upon a violation 
of that right which descends to him from his ancestor^ 

(d) Bac. Abr. tit. Formedon, (A.) F. N. U. 2U. (L.) 
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according to the form of the gift, and is in nature of a 
writ of right, being the highest writ that an issue in 

tail can have. 

« 

« 

This writ lay not at common law, but was given by 
Westm. 2* cap. 1. the ibrm of which is set forth in the 
statute; for at common law all estates-tail were fee-sim- 
ple conditional; and the donee, by having issue, might 
liave aliened the estate, or forfeited it^ in which cases the 
issue had no remedy; but when by this statute, called 
the statute de donis conditio judibus^ the donee was de- 
pfived of this power; it was also necessary that the is- 
sue should have a remedy against the alienation or dis- 
continuance of his ancestor, and thc^refore th^ formedon 
in descender was given. 

Formedon(a) in remainder lies where a gift is made 
in tail or for life, remainder in tail or in fee, and the 
tenant in tail or for life aliens or is disseised, and dieth 
without issue, he in remainder, or his representative, 
may bring their formedon in remainder. 

This writ, as it lies for him in remainder after an estate- 
taii, is grounded upon the equity of the statute de donis ; 
for a formedon in remainder did not lie upon an estate- 
tail at common law, because it was a fee-simple condi- 
tional, whereupon no remainder could be limited, be- 
cause of the danger of a perpetuity, which was always 
against the policy of our law. 



{a) Ra«. Ahr. tit. ¥*ormedon, (A.) F. N. B. 217, 218. (A.) ^ 
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For]nedon(a) in reverter lies, where the donee in tail^ 
or his issue, die without issue, and a stranger abates, 
or they who were seised by force of the entail discon- 
tinue the same; in either of these cases, the donor or 
his heirs may have a formedon in reverter* 

This writ lay at common law; for though at common 
law the estate*tail was a fee-simple conditional, so that 
by having issue, the donee, by alienation, &c. might 
have barred the possibility of the donor^s right of revert- 
er, yet the having of children was in the nature of a con* 
dition precedent; and therefore if the donee never had a 
child, the donor might bring his formedbn in reverter, and 
recover against any alienation or disposition of the donee. 

At common law there does not appear to have been 
any stated or fixed time for the bringing of actions ; for 
though it be said by Bracton,(^) that *^ omnes acttoncM 
in mundo infra ceria tempora limitationem habent^^^ yet 
Coke says,(c) that the limitation of actions was by 
force of divers acts of parliament, and that the general 
position of Bractpn admits of several exceptions. 

But formedons(rf) were not within any of the ancient 
limitations; the seisin of the donee was never traversable 
till the Stat. 32 H. VIII. c. 2. wherein it is enacted, ^^ that 
all formedons in reverter, formedons in remainder, and 
scire facias^ upon fines of any manors, lands, tenements, 
or other hereditaments, shall be sued and taken within 
fifty years next after the title^anc) cause of action fallen, 
and at no time after the said fifty years passed." Lord 

(a) B«c. Abr. Ut. Formedun, (A.) F. N. B. 919. {b) Ub. 2. fol. 23$. 
(r) Co. Litt. 1 1 5. Id) S Dy. 278. 

H 
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Coke observes/a) that this act extendeth not to a fer« 
medon in descender ; and Mr. Hargrave, in his note 148. 
on this observation, says, that the statute mentions for- 
medons in remainder and reverter, and limits them to 
fifty years ; but omits formedon in descender. Nor is 
the latter deemed to be comprehended within the clause 
of the statute relative to writs of right : for a formedon 
is not, in the strict sense, a writ of right, though it cer- 
tainly is in the nature of one, the mere right being equal- 
ly triable in both. Accordingly, in the case cited by 
Lord Coke from Dyer, three judges held that a formedon 
in descender was not within the statute ; the other judges 
doubted: and a case to the same effect is referred to 
from Bcndloe's Reports, 194. But as the 21 ^ac. I. c. 
16. requires formedons of every kind to be brought 
within twenty years after the descent of the title, this de- 
fect of the former statute is now of no consequence. 

The principle which ruled the construction of the sta- 
tute of Henry, as applied to the bringing of writs of 
formedon, is not affected by the statute of James ; but 
since the passing of the latter statute, there is not to be 
found in the books, an instance wherein the limitation of 
twenty years has been objected to a writ of formedon. 

I- 
In consequence(^) of the Words " first descended or 

fallen," if a person entitled to an estate-tail, with remain- 
der over, neglects to bring his writ of formedon within 
twenty years after his right accrues, he and his issue will 
be for ever barred. But the person in remainder will be 
allowed twenty years, from the determination of the pre- 
ceding estate-tail, to bring his writ of formedon, although 

(w) Ca Litt 115. {b) 3 Cruise's Dig. 541. 
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^uch preceding estat&-tail should continue for centuries ; 
but although he be barred of his formedon, he is not 
thereby hindered to pursue his right of entry which 
afterwards accrues to him* 

In(a) ejectn^nt on the demise of R* Gwillym, the jury, 
on not guilty pkaded, found thatT. Andrews was seised 
in fee of the tenements in question; that he had issue 
Mary, after mabied to J. Gwillym, who had issue Tho- 
mas, and he had issue Thomas, who had issue the 
lessor; that T. Andrews conveyed the premises to the 
use of himself and Eleanor his wife for their lives, re- 
mainder to Mary Andrews his daughter, and the heirs of 
her bodyH)y the said J. G willy m, with other Temainders 
over. T. Andrews and his wife died, and the said J. Gwil- 
lym and his wife entered; that they both died, and T. 
Gwillym their son entered; that the tenements are parcel 
of the maiior of W., which is ancient demesne ; that by 
the custom there, fines founded on writs of right close are 
levied in the court of the manor; that 29th May, 1646, 
the said Thomas levied a fine sur concessit to three for 
their lives, reserving a yearly rent, but not the ancient 
rent ; which fine is said to be levied in placito convention 
nis; that Thomas Gwillym and his wife, 2d June, 24 Can 
I. levied a fine sur conusance de droit comme ceo^ fcfc* 
with warranty to T. Marret and his heirs, to the use of 
the said T. Gwillym in fee ; th^t T. Gwillym the father, 
1st Nov. 24 Car. I. by indenture enrolled before a justice 
of the peace, &c. conveyed the premises to T. Payne, the 
defendant's ancestor, in fee; that T. Gwillym died 20th 
June, 1663, the said T. Gwillym, junipr, then being of 
the age of twenty-one years, who died, having issue the 

(a) Liitw. 770. 
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levsor; that the survivor of the 9aid three letnets 4b(l 17th 
Sept* 1693; that thereupon the defendant entered^ and the 
lessor being of the age of twenty^one years, entered upon 
them. The jury then found the lease, entry, and ouster ; 
and if, &c. 1 he court were of opinion, that nothing 
appeared on the record whereby the entry of the lessor 
was barred, and therefore judgment was given for him. 

But a writ of error was brought, and the judgment 
affirmed by the opinion of all the judges of the King's 
Bench, who delivered their opinions seriatim^ and, 
attiongst other points, resolved unanimously-'*- 

That the plaintiff's lessor is not barred by the statute 
of 21 Jac. I. of limitations, although twenty years were 
passed after the right of action (scil. formedon) accrued* 
For although he was barred of that action after twenty 
years past, yet he had title of entry only after the discon- 
tinuance for three lives was determined; and hp shall 
have twenty years for entry after his title of entry accrued 
to him, which in this case was by the determination of 
the lease for three lives, and that w?is within twenty 
years before the action brought. 

But(fl) to reverse this judgment, and the affirmance of 
it, a writ of error was brought in parliament ; and on be- 
half of the plaintiffs in error it was said, that there were 
three questions in the case ; first, whether the first fine 
levied by the tenant in tail in ancient demesne, worked 
a discontinuance ? for if not, then the plaintiff's title of 
entry commencing above twenty years before, was bar- 
red by the statute of limitations. 

(a) Brown's Pari. Cas. fir. 
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SecondU^f. whether the diecontiQuance^ if any, deter •» 
miiifid with the estate for three lives, granted by that fine, 
or still continued, tp bar the entry of the issue in tail ; 
either by meaiis of that fine, or Ui/e second fine with 
warranty, or any other conveyance in the cause \ 

Thirdly, whether, as the plaintiif had lapsed the twenty 
years given him by the statute to bring his formedon, 
and so Was barred of his right of action, he was not also, 
for the same reason, barred of his right of entry I 

As to the first question, it was argued, that a court of 
ancient demesne to take a fine, being disabled by stat. 18 
Ed. I. which enacts, ^^ that no fine shall be levied without 
writ original, and this before the justice of the common 
pleas, or ixi eyre, and not elsewhere ;" and that the statute 
being formed in the negative, would prevail against any 
custom pretended, or even found, to support such fine; and^ 
being general, would destroy the power of that court to 
take a fine to any effect whatsoever. But if such a court 
could take fines by virtue of a custom, yet, that this parti- 
cular fine was not levied pursuant to the custom; because it 
did not appear to be founded on a writ of right close; 
which writ is in the nature of a commission authorizing 
the lord to take the fine; if therefore the court had no 
jurisdiction to take a fine, or if the custom of a manor was 
not pursued, the fine was consequently void, and could 
never work a discontinuance* That the reason given by 
Lord Coke, 1 Ins^. 383. why any fine works a discontinu- 
ance, is, that it is a feoffment of record ; but this fine 
could not be said to be in the nature of such feoffment, 
because levied in a court which was not of record ; and not 
being within the reason, ought not to be within the rule, 
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of other fines of record^ which do dkcontume etutes ; 
and if, for these reasons, there could be no disconttau- 
ance, the consequence was, that the right of entry of the 
issue in tail commenced immediately upon the death of 
the tenant in tail, which happened in 1663, above twen^ 
years before the issue entered, and therefore this entry 
was barred by the statute of limitations. 

As to the second question, it was insisted, that the dis* 
continuance, if any, did not determine with the estate for 
three lives, but still continued to bar the entry of the issue 
in tail, by the common law; because a fee passed by the 
first fine to the conusee, by ''force of the words conu* 
^ance de droit ^ which are ever intended of the fee; the 
words right and fee being synonymous terms, as appears 
from 1 Inst. 345-6 ; and right is the proper term of art 
to carry the fee in the acknowledgment of a fine, and so 
constantly used; and if the fee passes by that conveyande, 
or act, which originally causes the discontinuance, that 
discontinuance must be for the whole fee; and on this 
account differs from all the cases in Lit. sec. 621. 1, 2. 
where the first grant passed only an estate for life, and 
therefore originally made a discontinuance for that life 
only. But if, in this case, the first fine alone would not 
work a discontinuance in fee, yet the second fine and war- 
ranty would, in order that the warranty might be pre- 
served ; and which would be lost and void, if the issue 
might enter, for then the conusee has no opportunity of 
making use of it ; and for this reason, in Lit. sec. 60t. 
the warrantv is held to be a discontinuance, where the 
grant without the warranty would be none; and the same, 

is also laid down in divers other books, in parallel cases. 
5 
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And as to the iMrd question, it ^as contended, that 
the entry of the lessor of the plaintiff was barred by the 
statute of limitation«; which enacts, that no person shall 
enter into any lands, but within twenty years after his 
right or title shall first descend or accrue. In this case^ 
the first right or title that descended, was a right of action^ 
viz. a formedon, whieh accrued to the issue immediately 
on the death of *the tenant in tail, which happened above 
thirty-fivey ears agoj and the issue, having neglected for 
above twenty years to sue for the estate, was thereby 
barred not only of his action^ but of his entry also. For 
otherwise a man might enter into lands, when he had no 
way by law to recover them, having lost that remedy by 
his own default ; which would be absurd and inconve- 
nient, with respect to purchasers, and disturbance of long 
possessors. And in the case of Saule v. Clarke^{a) it was 
adjudged, where tenant in tail leased for life, and after- 
wards granted the reversion by fine, and died without 
issue, and he in reversion did not bring his formedon in 
five years, as he might; that he cQuld not enter after the 
death of lessee for life, though then the discontinuance 
determines here; because the reversioner had but one 
right, though several remedies; and having pretermitted 
the first, was foreclosed of the second by the statute. 

On the other side it was contended, that the only ques- 
tion in this case was, whether the lessor of the plaintiff 
might lawfully enter, after the determination of the estate 
for three lives, granted by the first fine; for it was not 
pretended, that a fine levied in a court of ancient demesne 
would bar ah estate-tail at this day. That the first fine 
.made a discontinuance of the estate, and took away the 

fa) Jcnies, Srrs. Ci'O. Off!*.-.l5B. 
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entry of the issue in tail, during the • lives of the lessee 
only ; but the grant of the reversion by the seeoiid fine 
did not make a discontinuance in fee ; and, cotuequentlyy 
when the last life dropt, in September, 1693, the disconti- 
nuance was determined, and the right of entry revived ; 
and therefore Richard G willy m, the issue in tail, might 
lawfully enter, and was not barred by the statute of 
limitations, his right not accruing till 16)93« 

After hearing counsel ,on this writ of error, it was 
ordered and adjudged, that the judgment given in the 
court of common pleas, and the affirmance thereof in the 
court of queen's bench, should be affirmed. 

The ease of Saule v. Clarke{a) above cited was this; 
A* S. being tenant in tail male, and reversion in fee to 
John, his eldest brother, made a lease for three lives, not 
warranted by the statute; then a fine with proclamations 
was levied by Alexander to one Taylor, and then Alexan« 
der died v/ithout issue male, living the lessee for life. 
Five years and more expired in the life of John, after 
the death of Alexander. John his brother died without 
issue, Elizabeth, the daughter and heir of Alexander, 
being niece and heir of John, the lease - for three lives 
expired; and if Elizabeth was barred by this fine and 
non claim was the question. 

And after many arguments at the bar, and after at the 
bench, all the judges were of opinion that Elizabeth was 
barred ; for when John, who had the right at the time of 
the death of Alexander without issue male, had not pro- 
secuted that title, it is a bar ; and he jshall not have any 

(fl) Lutw. 781. 
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advantage of entry aft^r the death of tenant for life ; 
because he haxl not any other title after his death than he 
had before ; for his title was by the death of tenant in 
tail without issue male, and then he might have brought 
his formedon ; and when he doth not pursue his title 
which first vested, he and his heirs shall be barred; and 
they shall not have five years after the death of the 
' tenant for life ; which reason, it was contended, was 
agreeable to the case in question. 

« 

The(a) c^mrt of queen's *bench, in the first writ of error 
brought in the a^ove case of Hunt v« Burriy held that, 
supposing the plaintiff barred of his formedon, yet he is 
not thereby hindered to pursue his right of entry, which 
^ aiccrued to him by the death of tenant for life ; for th^t 
is a new right which he had not before : that when a 
man releases his right, he cannot pursue his action or 
remedy; but if a man has a right and several remedies^ 
the discharge of one is not a discharge of the other; and 
that the statute of 4 H. VII. of fines enures and operates 
by way of bar to the right, which answers Sctuie and 
£7arie'« case; but that the statutes of limitations ope- 
rate by way of bar to the remedy ; and the word right 

in the statute 21 Jac* I. c. 16. is right of entry* 

« 

(a) Salk. 4se. 
C 



18 



CHAP. II. 
Right of Entry. 

WHEN THE STATUTE &UN8— 07 POSSESSION. 

RIQHTS of entiy are tried in ejectment, in which ac- 
tion the plaintiff recovers on the strength of his own title, 
and not on the weakness of that of the defendant;(a) 
he recovers a possession ; and the right to that possession, 
since the statute of 21 Jac. I. c. 16. must have accrued 
within twenty years of the action brought; thcrefore,(A) 
when there hath been no possession within that time, 
either in the lessor of the plaintiff or his ancestors, the 
plaintiff in this action will be nonsuited, unless he can 
account for it under some of the exceptions allowed by 
the statute. 

This statute in strictness may be considered to apply 
only to that species of property whereon an entry could 
be made ; but, like ejectment, it would perhaps be ex- 
tended beyond those limits. 

The crown was not bound by any of these statutes, the 
ancient doctrine being — "-^ Nullum tempus occurrit regi.^ 
But by a late statute,(c) the crown is barred from re- 
covering any estate or hereditaments (other than liber- 
ties or franchises) where the ^ title did not first accrue 
within the last sixty years. 

(o) 5 T. R. Ha («) t Borr. H9. (c) 9 G. III. c. 16. 
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Aud.also ecclesiastical(a) persons are aot bound by 
any of therstatutes of limitations, because it would be a 
side-wind, to evade the statutes made to prohibit their 
alienations* With these exceptions, it applies to all peiw 
sons capable of a right to enter. 

» 

. It runs immediately on a possession adverse to the true 
owner's title, and after twenty years takes away his 
right of possession, and confers a positive title to the de- 
fendant; for although .Lord Raymond reports it to have 
been held in the case of Reading against Rawsterneji^b) 
that the statute of limitations does not bar a man but 
where there is an actual disseising ; and by Salkeld,(c) 
that the statute never runs against a man but where he is 
actually ousted or disseised; the court must have con- 
sidered the terms ouster and disseisin as synonymous, 
and used them indifferently, otherwise that was not the 
true construction of this statute. 

Seisin,(J) in its genuine meaning, denotes the comple- 
tion of that investiture, by which the tenant was admitted 
into his freehold* And disseisin, therefore, must mean^ 
some way or other, turning the tenant out of his tenure, 
and usurping his place iand feudal relation. 

It is obvious how a man may visibly be the copyholder 
or customary freeholder de facto^ in prejudice of the 
rightful tenant : It is obvious too, that usurping such 
copyhold or customary tenure, is a different i9ft from 
a naked possession or occupation of the land. 

(a) Comp. Incumb. 439. (6) Ld. Raym. 329. (c) Salk. 422. {d) \ Burr. IQr. 
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Dineum was a complicated fact, and di^rcd from 
disposseMing. The freeholder bjr diasetaiB difiered from 
a possessor hy wrong* Bracttm, c. 2. Je AMriaa Norm 
Disseffsinm^ fe* 160. pats many cases of possession 
wrongfully taken, which he calk intnision; because there 
is no disseisin; ^^ Passessio qua nuda est omnino^ et me 
(diqno vestimento^ jum dtcitur intmrio.^ VeetimerUo is 
seisin, investiture; (from whence the Saxon word Vest;) 
a metaphor the feudists took from clothing: by wluch 
they meant to intimate, ^^ that the naked possession was 
clothed with solemnities of the feudal tenure*^ 

After the assise of nove\ disseisin was introduced, the 
legtslattire, by many acts of parliament, and the courts 
of law, by l%eral constructions in furtherance of justice, 
extended this remedy, for the sake of the owner, to every ' 
trespass or injury don6 to his real property ; if, by bring* 
ing his assise, he thought fit to admit himself disseised* 

Littleton, who wrote long after the remedy by assise 
was enlarged; and speaks of disseisins with an eye to that 
remedy, deftnes disseisin with an 8cc.(a) Where a man 
essen into lands, or tenements, (where his entry is not 
congeable,) and ousteth him Vfaich hath the freehold. Sec* 
the comment says, ^^ Every entry is no disseisin, unless 
there be anotrster of the freehold.'' And Co. Litt. 155. 
says, ^ DisBeifiin is putting a man out of seisin, and 
ever implies a wrong : but dispossession or ejectment 
is putting out of possession, and may be by right or 
wrong.— D'^^min est un personal trespass de tortiom 
lister del seisin.^^ 

(a) litt aec^ 279. 
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Since Ae remedy by assise of novel disseisia, actusd 
disseisin means a disseisin as it was understood to be 
before that time ; and is so calle^ to distinguish it from 
disseisin at the election of the party. 

If the statute of limitations did not bar a man, but 
where he was actually disseised, it would be nearly inope* 
rative, as it would require him to have a right to the 
freehold, and also a right of entry, which do not always 
unite ; for an actual disseisin can only be of the free- 
hold j and the statute applies to rights of entry. 

Also, the specific, the only remedy to enforce a right of 
entry, is by ejectment; and where(a) an ejectment is 
brought, there can be no disseisin; because the plaintiff 
may lay his demise when his title accrued, and recover 
the profits from the time of the demise. The entry con- 
fessed is previous to making the lease; but there is no 
real or supposed re-entry, after the ejectment complain- 
ed of. If it was considered .as a disseisin, no mesne pro-^ 
fits could be recovered without an actual re-entry. 

It would also defeat the intention of the legislature, in 
setting at large from the operation of the' statute all 
estates less than freehold : and an ejectment might be 
maintained on a right of entry accrued five hundred 
years' before. 

And with respect to the defendant it would require, 
that he should not 6nly have turned the real owner out of 
his possession, but that he should have vested himself in 

(a) 1 Burr. 111. 
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the seisin) that he should have clothed his naked posses* 
sion vith the solemnities of the feudal tenure* 

The case in which the court put the above construC"* 
tion on the statute of limitations was, where a stranger 
entered upon the lands, and received the promts, with the 
true owner, for more than twenty years; the words actual 
ouster must have been used with reference to that circunv* 
stance, and to distinguish such a'n entry from an entry 
where the owner is put out of possession, and not as a 
general rule; because a very small proportion of the rights 
to enter accrue from a personal violence ; and yet it is 
conceived that this statute runs on every such right. 

It was observed by Lord Mansfield,(fl) " that some 
ambiguity seemed to have arisen from the term actual 
ouster^ as if it meant some act accompanied by real force, 
and as if a turning out by the shoulders were necessary ; 
but that is not so : A man may come in by rightful pos- 
session, and yet hold over adversely without a title. If 
he does, such holding over, under circumstances, would 
be equivalent to an actual ouster. For instance, length of 
possession under a particular estate, as a term of one 
thousand years, or under a lease for lives, as long as the 
lives are in being, gives no title ; but if tenant pur autre 
vie hold over for twt-nty years after the death of cestuy 
que viey such holding over will, in ejectment, be a com- 
plete bar to the remainder-man, or reversioner, because 
it was adverse to his title. 

The plaintiflf(i) must show a right of possession as well 
a4 of property: and therefore the defendant need not 

(a) Cowp. 217. (b) 4 Burr. 119. * 
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plead the statute of limitations as in other cases. In 
Taylor ^ ex dem. Atkins^ v. Horde^ the defendant pleaded 
the generjal issue ; and the jury found ^ special verdict: 
the court determined for the plaintiff on the right, but 
against him * on the remedy; for they held that he was 
barred by the statute of limitations, (a) On which judg- 
ment be brought a writ of error in the house of lords $• 
who determined the latter point first and separately; and, 
holding the plaintiff to be barred of his remedy by eject- 
ment, affirmed the judgment, without entering into the 
other point upon the right. 

But the verdict must show how the possession has 
been: In the case of Jones v. Morley^{b) there was an un- 
certainty in that respect, upon the special verdict, so that 
there might have been a question whether the lessor of 
the plaintiff were not barred by the statute of limita- 
tions. And by the court, if Anne were out of posses- 
sion in 1667, when her husband Edwarct Morley died, 
then the statute of limitations took place from that time, 
and so the plaintiff might be within the statute ; but that 
is not found by the jury expressly, and the statute of 
limitations shall not be taken by construction to bar a 
man of his action, unless it be expressly found how the 
possession hath been. 

And an uninterrupted possession for twenty year§ 
gives a complete possessory right. If H.(c)has possession 
of lands for twenty years uninterrupted, and then B. 
gains possession, upon which H. brings ejectment^ 
though H. is plaintiff, yet his possession for twenty years 
will be a good title for him, as well as if H. had been 

Qjt) Rim. Eject 59. {b) I.d. Raym. 2^7. (r) \A. Ravm. 7\\* 
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then in poMession, because poMession for twenty yean 
now by virtue of the statute €1 Jac. I* c. 16. a. 1. is like 
a descent at common law, which tolls the entry. 

.Possession is either in fact, or in contemplation of law, 
and in either case, while it remains in the owner, the 
statute does not run; therefore, if a stranger enter upon 
the true owner, and diey divide the profits for more than 
twenty years, the true owner may maintain ejectment 
notwithstanding, for the other moiety, because he was 
never out of possession. 

A. being(a) seised in fee of lands, had issue two daugh- 
ters B. and C. B. marries, and has issue D., and dies; 
A. devises the land to D. and his heirs, and dies ; D. 
dies; and the heir of D. of the part of his father, and 
the heir of D. of the part of his modier, entered into the 
lands, and took the profits for more than twenty years 
before this action brought; which action was brought 
by the pTaintiff as devisee of i i Bernard, who was 
heir of D. of the part of the father of D. 

A question was, whether the Uking of the profits by 
the heir of the part of the mother of one moiety, should 
not bar the heir of the part of the father, after quiet 
enjoyment for twenty years, by the statute of limita- 
tions, from bringing an ejectment. And the whole court 
held that it should not. For (by them) the statute of 
limitations does not bar a man, but where there is an 
actual disseising. Now here the bare taking of the profits 
is not an actual disseising. Besides that where two men 
are in possession of land, &c. the law adjudges it to be the 



(a) Ld, Rjiym. 8S9. 
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pbM^sftioa of him who hath the rights until he be actually 
diiiBeisred« The lessor of the plaintiff and the defendant 
were not tenants^ for die defendant was a mere stranger ; 
and though he tobk a moie^ of the profits, that wduld not 
atdke him tenant in^ common ; for a man cannot disseise 
imother of an undivided moiety, as he may of such a 
zmmber of acres. But farther, if they had been tenants in 
tommon^ it is true, that one tenant in common may dis- 
seise the other; but that must be an actual disseisin, as 
the hinderiag him from coming upon the land, &c. and 
hot by a bare perception of the piryfits. As to the ob- 
jeetion, that the bringing of the ejectment for a moiety 
aditfits him to be out of the possession of it. Holt denied 
it to be so. For if A. seised of land, makes a lease of one 
undivided moiety, and !• S* ousts the lessee, he must 
bring his ejectment ior a moietyi so if they were both 
put out of possession, they must have several remedies, 
as several assises, &c. Judgment was for the plaintiff. 

But the general possession of the lord is not such a 
pbssession, either in fact or law, as will avoid the statute 
of limitations. In(a) ejectment for mines, the plaintiff 
proved himself lord of the manor, and in possession 
thereof; but the same witness proving that the defend- 
ant had had possession of the mines above twenty years, 
the court, upon a trial at bar, held this no evidence to 
avoid the statute of limitations, there being no entry 
within twenty years upon the mines, which are a distinct 
possession, and may be different inheritances^ and there- 
fore directed the jury to find for the defendants. 

(a) Stra. iUl. 
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So if an ejectmeiit(a) be brought by a lord againftt a cot* 
f ager, twenty years' possession is a good title ; for if the 
possession of the manor should be a possession of the 
cottage, the lord would have a better title to that than to 
any part of his estate ; yet a distinction has been taken! 
and allowed by all the judges, on a case reserved by Lord 
Chief Baron Pengelly, that if a Cottage is buik in defi* 
ance of a lord, and quiet possession has been had of it 
for twenty years, it is within the statute : But if it were 
built at first by the lord's permissron, or any acknowledg- 
ment Kaift hfen sincrr mAflc, (tKnu^^i it were one hundred 
years since,) the statute will not ruQ airain«t the lordf 
for the possession of a tenant at will for ever so many 
years is no disseisin; there must be a tortious ouster ; 
and it is not to be presumed a country fellow should 
build in opposition to the lord, unless it be showi^ 
or conveyances are produced. 

The lord,(^) on the death of a copyholder of inherit- 
ance, after three proclamations for the heir to come in 
and be admitted, seized the estate into his own hands, 
and afterwards granted it in fee to another; the court 
considered this absolute seizure as irregular, there be- 
ing no custom to warrant it, and that it could not after- 
wards be set up as a seizure qttousqiie. In the case sta- 
ted it appeared that a fine was levied in the court of 
common pleas, in the thirty-first year of his late ma- 
jesty's reign, by which it was argued an absolute forfeit- 
ure was incurred ; and which could not be done away 
by any sMbsequentact* 

(o) Bull. N. P. 103. (b) 3 T. R. 1/2. 
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Lord Kenyoiif^ Cb. J^ in giving fai$ opinion on the case, 
which Was decided on other grounds, observed, with 
respect to the supposed forfeiture, I dp not see why 
the statute of limitations, which operates as a bar to 
other rights of entry after twenty years, should not bar 
the lord in this case. It seems to me, that he should 
have availed himself of his right of entr}* within twenty 
years. However, on this ground, I give no positive 

opinion. 

<■ ^ . .' - 

By Ashhurst, J* With respect to the forfeiture by the 
fine which was levied in the late reign, it should have 
been presented at his court as a forfeiture ; for the lord 
was not bound to take advantage of the forfeiture ; and 
here there docs appear auffici^uc on the rolls of the court 
to show that the lord had waived it. 

BuUer, J. Besides, there is great weight in ray lOrd^s 
last objection, that at the distance of more than twenty 
years he could not enter for a forfeiture. 

Where one holds lands, &c. as lessee, his possession, in 
contemplation of law, is the possession of the lessor*(a) 
So the possession of one tenant in common, joint tenant, 
or parcener, is the possession of his cotenant or coparce- 
ner, therefore he in possession must do some act amount- 
ing to a denial of the right of his fellow, or omit some 
duty from which a jiiry would infer such denial, before 
his possession can be adverse, and within the statute. 
But Holt, Ch. J. in The Earl of Sussex v. Temple^{bi) is 
reported to have :said, that as to the possession of one 

» 

(a) 2 Brown, 298. 1 Wils. 176. 3 Wils. 521. (A) Ld. Raym. 3!2. 
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tenant in cp«iiiw>A being the possession of the other, that 
does not h<dd place against the sutute of Umitatioii%, 
And besides, that if one of them only takes the profits^ 
it is an ousting of the other. It is to be observed, how* 
eyer, that the same judge held differently in the case of 
Reading v. RawBterneJ^d) which was decided many 
years after; for he there said it was true, that one te- 
nant in common might disseise the other ; but that must 
be an equal disseisin, which he explains, to be the hin- 
dering him from coming upon the land, &c. and not by 
a bare perception of the profits. 

Indeed, the case of The Earl of Sussex against Temple 
has been doubted.(^) And, by Lord Hardwicke, Ch.(c) 
it has been said, that the Atatiue nf limitations wiU 
not run against one joint tenant or tenant in common, 
unless an actual ouster is made* And to be sure there 
ought to be some ouster : but if after such ouster a te- 
nant in common, or joint tenant continue in possession 
of the whole for twenty years, it is a bar. 

On the irth August, 1721. (jJ) at a court held for the 
Forest of Knaresborough, (where lands pass by surren- 
der and admittance,) Jane Shackleton and Patience Read- 
shaw were respectively admitted tenants in fee-simple^ 
each to one undivided moiety of certain lands in the oc* 
cupation of William Lawson. 

irth July, 1723, Emanuel Simpson and Patience his 
wife, late Readshaw, were admitted, on their own su|** 

(it) Ld. Ra^m. 830. (h) Ron. Ejeet. 191. (c) 3 Atk. 649. {d) Bl. 690. 
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render, to ber moiety ; to hold to said Emanuel and Pa- 
tience, their heirs and assigns : 1724 said Patience died ; 
and 20th April, 1728, daid Emanuel died ; both without 
idiue. 2f9th May, 1728, Benjamin Empson was admitted 
to said moiety, in fee- simple, as brother and heir , to the 
said Emanuel. * , - 

HiL 2 Geo. II. (1728^9,) Benjamin Empson obtained 
judgment by default in ejectment, against William Law- 
son, in the common pleas ; and said Lawson, 10th April, 
1729, attorned tenant to Benjamin Ennpson, and paid 
him afterwards one year's rent of said Tnoiety. 

5th June, 1734, Benjamin Empson died; and 24th July, 
1734, Benjamin Empson (an infant of nine years) was 
admitted to said moiety in fee-simple, as nephew and heir 
to the other Benjamin. 

9th August, 1754, this Benjamin Empson died, leaving 
James, the lessor of the plaintiff, his son and heir; an 
infant often years, who, on the 15th October, 1766, was 
admitted tenant in fee-simple. 

Jane Shackleton died in 1729, leaving the defendant 
her son and heir; who, being an infant, was admitted to 
her moiety in fee-simple, 13th August, 1729. 

In 1744, William Lawson, by leave of Mr. Shackleton, 
gave up the farm to his son Christopher, who paid Mr. 
Shackleton the whole rent then duefor the premises, and 
has paid Mr. Shackleton the whole rent ever since. And 
no other payment appears than is above stated. A verdict 
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^ was found for the plaintiff, subject to the opinion of the 
court on the question — 

Whether the plaintiff was ixirred from recovering by 
the statute of limitations? 

It was argued, that he never was out of possession, that 
the statute therefore did not bar him : that parceners, 
joint tenants, and tenants in common, have a joint pos- 
session, a joint occupation, joint management of the 
whole; the possession of one is the possession of both: 
therefore, the possession of William Shackleton was the 
possession of James Empsun, and he was never actually 
ousted* Perception of profits does not amount to an ex- 
pulsion* That one tenant in common may indeed disseise 
another; but then it must be by actual disseisin, and not 
by bare perception of profits only; and the statute of 
limitations never runs against a man, but where he is 
actually ousted or disseised; and the cases cited were, 
Reading' against JRawsterney 2 Salk. 42«l. and 2 Lord 
Raymond, 829. and the case of F^r^ against Lord Gret/y 6 
Mod. 44. 1 Salk. 285. where the first resolution is ex- 
press, ^^ that the possession of one joint tenant is the 
possession of the other, so far as to prevent the statute 
of limitations.'* 

On the other side, it was contended,(a) that there was 
a difference between joint tenants, and tenants in com- 
mon. But if there were not, yet the case of The Earl of 
Sussex against Temple, 1 Ld. Raymond, ^10. is contrary 
to 2 Ld. Raymond, 829. for Holt there says, that as to the 
possession of one tenant in common being the possession 

(a) S Barr.2604. 
6 



CH. 2.] B^ht of Entry, 3 1 

of the other,, that does not hold place againat the statute 
of limitations; and besides, that if one of them only 
,take the profits, it is an ousting of the other : and it was 
said, that the case of Storey against Lord Windsor and 
others^ 2 Atkyns, 632. was in point, since the statute of 
Queene Anne: that the court could not now attend to an 
old observation, ^^ that the possession of one is the pos- 
session of the other.'' The possession of one tenant in 
common is now as adverse as the possession of any other 
person. And it is a bar after twenty years. Lord Mans- 
field stopped the reply, and laid it down, that there must 
be an adverse possession, in order to enable the statute of 
limitations to run. There must he a disseisin, and a 
disseisin strictly proved. And he referred to the case of 
Toy lory ex dem. Atkins^ v. Horde^ Burr. 60. andtoFer- 
mor's case. But here is no disseisin. The sole title of the 
defendant is his admittance, in 1729, to an undivided 
moiety of the premises. He is so far from a disseisor, 
that he allows the title of the others. 

If diere had been a question about ouster, it might 
have been a fact to be left to a jury. But I am clear that 
the defendant never meant to disseise the plaintiff, nor 
thought of it. The tenant was neyer desired to attorn for 
the whole; he only attorned for an undivided moiety, 
and once paid rent for the same. And Shackleton once 
received rent alone for the whole, without paying any of 
it over to the other ; but this is no actual ousten 

Mr. Justice Willes and Mr. Justice Blackstone con- 
curred. (Mr. Justice Aston was absent in chancery.) 
Here is no adverse possession ; no keeping the plaintiff 
out of possession. One tenant inxommon has received 
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the rent, and not accounted for it to the otKe^ ; but hti^ 
is no expulsion, no ouster. 

On motion for a new trial, in the ca8e(a) Doe^ ex dcru 
Fisher and Wtfe^ and Taylor and Wife versus Prajfeer^ 
Lord Mansfield reported the case to be an ejectment 
brought by the plaintiff for an undivided moiety of certain 
lands in Enfield, in the county of Middlesex. The les- 

ft 

sors of the plaintiff claimed title under Mary Taylor, who 
was tenant in tail in common of the lands in question, 
with the sister, under thf will of one Perkins. The sis^ 
ter was married to Stevens, after which, in the year 1705, 
there was a deed of partition, between Mary Taylor and 
Stevens, for the life of Stevens i by which deed all the 
lands in Enfield were allotted to him, and under which 
he enjoyed them till the year 1/34, when he died : Mary 
Taylor died some years before. From the year 1734 one 
tenant in common, namely, the wife of Stevens, had been 
in the sole possession of these lands, without any cl^m 
or demand by any person or persons claiming under 
Mary Taylor, deceased, the other tenant in common. No 
actual ouster was proved ; but that Lord Ch. J. Mansfield 
left it to the jury to say, whether there was not sufficient 
evidence before them, to presume an actual ouster. Atkd' 
supposing there was an actual ouster, in that case the 
lessors of the plaintiff were barred by Ae statute of 
limitations. The jury found, there was sufficient evi«* 
dence to presume an actual ouster. 

It was argued, for th^ plaintiff, that it is a general rule 
of law, that the possession of one tenant in common isj(hc 
possession of both ; and there is no ground for any.dts- 

(«) Cowp. 217. 
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tinction m this case, so as to 'take it out of the generi^ 
rule. If ap actual ouster had been proved, it would have 
been different ; but here, no evidence whatsoever is given 
of any actual ouster, or of a tortious possession; on the 
contrary, it appears that the possession was only by 
permission of his companion, and, as a consequence of 
such permission, tie received the rents and profits. But 
the bare perception of rents and profits is no ouster; and 
without an actual ouster, the stsKute of limitations is no 
bar against a tenant in common ; and the cases cited vWere 
Reading against Rawaterne^ 2 Salk. 423. and 2 Ld« Ray- 
mond, 830. and Empson against Shackleton^ 5 Burr. 2604. 

> 

For the defendants it was admitted, that where . there 
is no ouster, the statute of limitations does not bar the 
other tenant in common. Bat here the jury have. found 
an actual ouster ; and the only question is, whether they 
were warranted in so doing. As to the case of Empson 
against Shackleton^ no expulsion or ouster was found in 
that case ; the single question was, whether the plaintiif 
was barred by the statute of limitations, after a possession 
of twenty-six years ; and the court hdd he was not. 
But Lord Mansfield there said, if a question had been 
made at the trial whether the plaintiff was ousted, it 
might have been a fact to have been left to a jury. Here 
the question was made, and the circumstances left to the 
jury were sufficient, in point of law, for them to presume 
an actual ouster; namely, an uninterrupted possession 
and receipt for the rents and profits for forty years. The 
cases cited were 12 Mod. 658-9. 1 Ld. Raymond, 310. 

Lord Mansfield. — It is verj- true that I told the jury 
they were warranted by the length of time, in this case, 
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to presume an adverse possession, an ouster, by one of 
the tenants in common, of his companion ; and I conti- 
nue still of the same opinion. Some ambiguity seems to 
have arisen from the term actual ous,ter^ as if it meant 
some act accompanied by real force, and as if a turn- 
ing out by the shoulders were necessary. But that is 
not so. A man may come in by rightful possession, 
and yet hold over adversely without a title. If he does, 
such holding over, under circumstances, will be equiva- 
lent to an actual ouster. For instance, length of posses- 
sion during a particular estate, as a term of one thou- 
sand years, or under a lease for lives, as long as the lives 
we in being, gives no title ; but \C tenant pur autre vie 
hold over for twenty years after the death of cestui que 
vie^ such holding over will, in ejectment, be a complete 
bar to the remainder-man or reversioner \ because it was 
adverse to his tide. 

So in the case of tenants in common; the possession 
of one tenant in common, eo nomine^ as tenant in cotn- 
.mon, can never bar his companion; because such pos- 
session is not adverse to the right of his companion, but 
in support of their common title; and by paying him his 
share, he acknowledges him cotenant. Nor indeed is a 
refusal to pay of itself sufficient, without denying his 
title. But if, upon demand by the cotenant of his 
njoiety, the other denies to pay, and denies his title, 
saying he claims the whole, and will not pay, and conti- 
nues in possession, such possession is adverse and ouster 
enough. 1 he question then is, whether the possession in 
this case, after the death of Stevens, in the year \7'64fj 
that is^ after the particular estate ended, was a possession 
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as tenant in cofiimon, *eo nomine^ or adverse ? It h a 
possession of near forty years, which is more than qua- 
druple the time given by the statute for tenants in com- 
mon to bring their action of account, if they think pro- 
per; namely, six years: But in this case no evidence 
whatever appears of any account demanded, or of. any 
payment of rents and profits ; or of any claim by the les- 
sors of the plaintiff; or of any acknowledgment of the 
title in them, or in those under whom they would now 
set up a right. Therefore, I am clearly of opinion, as I 
was at the trial, that an undisturbed and quiet possession 
for such a length of '^time is a sufficient ground for the 
jury to presume an actual ouster, and that they did right 
in so doing. 

- Aston, Justice.— There have been frequent disputes as 
to how far the possession of one tenant in common shall 
be said to be the possession of the other, and what acts of 
the one ahall amount to an actual ouster of his companion. 
As to the first, I think it is only where the one holds pos- 
session as such, and receives the rents and profits on 
account of both. With respect to thq|g^econd, if no 
actual ouster is proved, yet it may be inferred from cir- 
cumstances, which circumstances are matter of evidence 
to be left to a jury. Now, in this case, there has been a 
sole and quiet possession for forty years, by one tenant 
in common only, without any demand or claim of any 
account by the other, and without any payment to him 
during that time. What is adverse possession or ouster, 
if the uninterrupted receipt of the rents and promts, 
without account, for near forty years, is not ? 



36 Bighi tf Entry. [ca. 2. 

Willes, Justice.— This case miist be determined upoo 
its own circumstances. The possession is a possession of 
sixteen years above the twenty prescribed by the statute 
of limitajtions, without any claim, demand, or interrupt 
I tion whatsoever : and, therefore, after a peaceable posses* 
sion for such a length of time, I think it would be dan- 
gerous now to admit a claim to defeat such possession. 
However strict tht notion of actual ouster may formerty 
have been, I think adverse possession is now evidence of 
actual ouster; and therefore entirely agree, that under 
the circumstances which appeared on the trial, it was 
very properly left to the jury to presume an actual ouster 
in this case. ^ 

Ashhurst, J. was of the same opinion, and observed, 
that after so long an acquiescence, the jury were well 
warranted to presume any thing in favour of the defend- 
ant's title; and they might presume either an actual 
ouster oV a conveyance. With respect to the case of 
Fairckiim^ ex dem. Empson^ against Shackleton^ the pre- 
sent question was not properly before the court in that 
case. The single question there was, whether the plain- 
tiff was barrel by the statute of limitations. The pos- 
session was a possession of twenty-six years; but in 
that Cdse it was left to the jury to presume rither an ad- 
verse possession or actual ouster. And thought, that af- 
ter a quiet uninterrupted possession for forty > years, 
they were well warranted. 

Receipt(a) for rent by a stranger is no evidence of 
possession, so as to take it out of him in whom the right 
is, for it is no disseisin without the admission of him 

(o) Bull. N. P. 104. 
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\ 
who right has; not even though he make a lease to the 

tenant by indenture reserving rent, unless he make an 

actual entry: so, though the tenant declare he is in pos* 

session for the stranger; though it may be proper to be 

left to a jury, especially if the stranger have any colour 

of title. And though the plaintiff be out of possession, 

the statute only begins to operate from the time of a right 

to enter accruing. 

£jectment(a) for lands at Deptford, in Kent. The 

lessor of the plaintiff claimed the estate, as heir at law of 

John Walthew and £dmund Walthew,,who had granted 

]ong leases of the premises in question. John Walthew, 

together with£dmund Walthew, (nephew to John,) were ' 

seised in fee, as parceners in gavelkind of the lands in 

question ; and, on 11th June, 1678, leased the premises 

to John Hall for seventy- one years, at 6/. lO. rent; and 

on 22d April, 1692, again leased the premises to Ann Hall, 

who had succeeded the original lessee, for forty years, to 

commence from 1749, at the same rent. The lease was 

traced down by several assignments to the 4th March, 

1742, when it was assigned by the then assignee of the 

lease, to one Robert Tew, from whom the ancestor of Mr. 

Maddox had obtained possession. These leases expired 

11th June, 1789, on which one Elizabeth EUerbeck had 

entered, in the name of herself and 'he lessor of the plain^ 

tiff; and' Mr. Maddox, the defendant, had brought an 

ejectment, claiming not only under the assignment of 

Tew, but also under a conveyance of the reversion by 

lease and release from the heirs of DamC Elizabeth Blun- 

dell, who, he stated, was the heir of John and Edmund 

(o) Run. App. 458. 
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Walthew. Elizabeth EUerbeck having no evidence, called 
no witnesses; and.Maddox recovered the premists on a 
trial before-Gould, J. at Maidstone, Lent, 1791. Mrs. 
EUerbeck, being thrown into gaol for the costs, died 
there, and the presant lessor of the plaintiiF, her sister, 
having obtained friends, made an entry,- and brought 
f he present ejectment, which came on to be tried before 
Hotham, B. at Maidstone, Lent Assises, 1794. 'Ihe 
lessor of the plaintiiF, having given evidence of the above 
leases, proved a descent by parish registers and Fleet 
marriages, from ElizabethWalthew,(of Kidbroke, a ham- 
let inDeptford parish,) and by the baptism of the said 
Elizabeth it appeared she was daughter of Mr. Walthew; 
and it was shown, that Henry Walthew, of Deptford, was 
eldest brother of John Walthew, and uncle of Edmund 
Walthew, the lessors of the two original leases ; and that 
Henry Walthew, having lived at Deptford, was insisted 
to be the father of the said Elizabeth, of Kidbroke. 

For defendant it was objected, that supposing the pe- 
digree sufficiently proved, as there was a rent of 6/. 10*. 
reserved on the two original leases, the lessor of the 
plaintiff must show that she herself, or some of the seve- 
ral ancestors from whom she derived her title and descent 
from Elizabeth, of Kidbroke, had received that rent, 
within twenty years previous to the commencement of 
the action. And Hotham, B. thinking that was neces^ 
sary to prove a possessory title, the rent being in lieu of 
the land, thought the objection was fatal, and upon it 
nonsuited the plaintiff. 

Easter term, 1794, .K. B. it was moved by Bond, Ser- 
jeant, to set aside the nonsuit. He said, it was a 
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general question, whether a person seised of a reversion, 
expectant on a term for years, is bound, in order to entitle 
himself to recover in ejectment, to show, as part of his 
case, that he has actually been possessed^ within any- 
particular limits, pf the rents reserved upon the leases* 
He said, it would be admitted^ if nothing was reserved, he 
could not be exbected to show any thing was received. 
But as fealty, was at least the implied service in all tenan- 
cies, if no rent, the party must show he had received 
fealty ; or if a pepper-corn was only reserved, he must 
prove seisin of it. He said, nothing of this was to be 
found in the statute pf limitations, which alone could 
have given birth to the supposed rule. That 21 Jac. I. 
c. 16. s. 1. only directed that the entry must be made 
within twenty years after the title accrued. And as eject- 
ment only lay where . the title of entry was found, the 
• ejectment only could be brought within twenty years. 
That here the leases expired in June, 1 789, consequently, 
the ejectment being brought within twenty years after the 
title accrued, the statute was satisfied. He concluded, 
that all reference or analogy to this statute wad false, and 
there was no rule of law which authorized the defendant's 
objection. He said, if the rent hjrtl not been received, 
the same statute had taken away the remedy by action of 
debt, after six years, but not the right. The right ^re- 
mained to the rent; and, according to Sir W. Foster, in 
8 Co. 64. the older statute of limitations did not apply 
to rent reserved by deed, S. P. 2 Vern. 235. The proof 
of payment was not a requisite or direct point to be pre- 
pared to prove in this action ; he don't undertake to make 
out he is entitled to the rent; he only is to dhow he is 
entitled to the possessipn, the term being elapsed. In 
real actions, sometimes esplees are part of demandant's 



40 Right of Efiiry. [ch. 2. 



case, as in a writ of right ; but in otheis, as in ce»» 
saoit^ or escheat, where they claim a seigniory, or 
reversion, none are alleged. Bro. EspK 5* several 
special verdicts in ejectment may be looked at, where 
plaintiff's whole proof set out,, not necessary to show 
seisin of rent reserved, where reversioner claimed 
after a lopg lease rendering rent. Salk. ,339. he said 
he was nonsuited. That, probably, on the whole case 
it might have appeared that the plaintiffs were not 
entitled; and non-receipt of rent in that line of de- 
scent plaintiflb claimed, might operate as a consideration 
or presumption for the jury to go on, and lead them to 
suppose the right was not in the plaintiffs ; but if defend* 
ant had shown this, the plaintiffs might have rebutted 
such a presumption, by evidence in reply; and that, at 
all events, not receiving the rent was only a question for 
the jury, and could not warrant a nonsuit; as if it was as 
necessary a requisite as proof of a conversion in trover, 
or of esplees in a writ of right. 

The court set aside the nonsuit; Lord Kenyon going 
very much on Bond's argument. 

The cause was tried before Lord Kenyon, Sum/ 1794, 
when defendants had a verdict, on the defect of plaintiff's 
pedigree, and a fair conclusion, from all the circum- 
stances, that Dame Elizabeth Blundell, under whom 
M addox claimed, was heir of the Walthews, and not 
Elizabeth, of Kidbroke. 

Nor docs it bring the case within the statute, that the 
lease contained a covenant for re-entry for non-payment of 
rent, as the lessor was not obliged to enter for condition 
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arguments. The objections do not apply to cases where 
the party has no remedy but by entry* The estate 
having been in th^ hands of a tenant till 1800, holding 
under a lease granted by the testatrix, is a sufficient 
answer ; for during that lease the lessor could not enter, 
to support an ejectment : and if a forfeiture had bee^ 
committed, she was not obliged to enter for the for** 
feiture. 

We have seen that the statute does not run but wher4^ 
there is an adverse possession ; and that if the owner 
have a possession either in fact or in contemplation of law^ 
or if he be out of possession, and havie no right to enter 
during a particular eatate^ but for condition broken, of 
which, inlaw, he was not bound to avail himself ; in this 
case it never attaches* There are also other circimi- 
stances which prevent its operation; and also, certain 
acts of the party to be benefited by the statute, which^ 
after it has begun to run, sets all at large again. 

As to what prevents the operation of the statute, it has 
been holden, that the payment of interest on a mortgage 
will prevent the statute from running against the mort- 
gagee, although he .may not have been in possession of 
the lands for more than twenty years. 

William Denne,(a) possessed of a term for a thousand 
years, assigned to Ralph Philpot for a cdllateral security 
against a bond in which Philpot was bound jointly with 
Denne for the debt of Denne, in 1655. Philpot died, 
leaving R. Philpot, his son, his executor. William 
Denne died, leaving Katharine Denne, his wife^ his 

(a) Ld. Raym. 74Q. 
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executrix, and Katharint- Df nne, his daughter, his heir. 
In i674, H. Philpot, executor of R.ilph Philpot, and 
Katharine Denne, the executrix of- William Denne, and 
Katharine Denne, the hriress ot William D«nne, assigned 
this term of a thous mrl years to John Harrison with 
condition that, upon payment of 200/., the consideraiion 
of ihe said assignment, by Katharme Denne, the execo- 
trix, &c. Katharine Dtnne received the profits till 1691,' 
and she paid the interest to the same time. And, per 
Jlolt, Ch. J. if a man makes a mortgage for coUater4l 
aecurity, although the mortgagee is not in possession for 
twenty years and more, yet, if the interest be paid upon 
the bond., according to the agreement of the parties, it 
shall not be barred by the statute of limitations. 

Which, with the preceding cases cited, establishes this 
construction ; that where the act of the defendant ac- 
knowledges a right in the owner, the statute will not 
operate ; because such acknowledgment, deduced from 
circumstances, negatives the idea of adverse possession* 

So, where the tenant for more than twenty years, and 
after the expiration of a lease^ remains in possession, and 
omits to pay the rent, but allows the lessor to receive 
tithes, according to a tovenant contained in the lease ; 
such allowance, whilst it continues, is an aeknowledgment 
of the lessor's right, and prevents the operation of the 
statute* 

In ejectment(a) for lands in the parish: of Beddington. 
The lessorh of the plaintiff, who were lords of the manor 
of Beddington, sought to recover these lands, as parcel erf 

(a) 2 Bos. & Pull. 541. 
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Uxe manor; and the defendant, who was rector of the 
parish of Beddington, disputed their title, claiming them 
as parcel of the rectorial glebe. The lords of the manor 
of Beddington had the right of presentation to the rectory, 
and were also entitled to a portion of the tithe9* At 
various times, there had been a mutual interchange of 
lands and tithes between the lords of the manor and the 
rectors; which had given rise to much confusion concern- 
ing their respective rights. To prove possession in the 
lessors of the plaintiff a deed w^ produced, dated on 
the 18th of November, 1703, by which the then lords 
of the manor demised to one Richard Ueddall, parson 
of Beddington, the lands in question (among others) for 
forty years, " yielding and paying therefore yearly during 
the said term, the sum of forty- three shillings and four 
pence; and also paying and delivering yearly during the 
said term, at the barn door, in the yard of the mansion 
house, all the tithe straw, both of wheat and rye, coming 
and growing within the parish of Beddington, and also 
seven quarters of wheat, four, quarters of rye, and thirty 
quarters of barley. I'he deed then went on, ^' and the 
said Richard Reddall, for himself, his executors, &c. 
doth covenant, promise, and grant, to and with the said 
Sir I. I., &c. (the lords of the inanor,) their heirs, &c* 
that he the said Richard Reddall shall not only well and 
truly pay, or cause to be paid, from time to time, and at 
all times, during the continuance of this present demise, 
unto the said Sir 1. 1., &c. their heirs, &c. the said yearly 
rent of forty-three shillings and four pence at the said 
mansion hous^, but also shall and will deliver the said 
tithe straw, together with the said wheat, rye, and barley, 
in such manner and form as the same shall grow due and 
payable by virtue!^ diiese presents; and further, the said 
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Hkhttrd R«ddld>dodi gimt yttto the said Sir I. i., tie^ 
tfMJr hein, fcc. that they thatt bare and aajoy aH tlit 
titfie oats hereafter to be arisiag er growihg withhi the 
said parish of Beddhigtoiit to be yearly taken by the said 
Sir 1. 1*, &c. their hem, &c* during die said term; (ex- 
cept the tithes of the glebe lands and p orri omaiy hereby 
demised, while it is in tlie said parsoa^sowa ocdapatien f) 
provided alwajrs, that if the said yeacfy rentof fi^ty*thr«t 
shilMngs and foqir pence, or iny part thereef, shaH be be* 
Mod and unpaid by the space of one and twenty days next 
after any of the said feast day*s on which the same ought 
to be paid as aforesaid, being lawfully demanded, or if the 
said com or straw above nMntioned be not well and truly 
delivered in manner and lorm aforesaid, within fourteen 
days next after request thereof made as aforesaid, or if 
the sttd Sir 1. 1., See. their heirs, %c. shall be molested or 
troubled by the said Richfird Heddall, or his assigns, in 
taking or enjoying the said tithe oats by tliese pre* 
sents memkmsd to be granted as aforesaid, that then and 
Ot)M tihencvforth it shall and may be lawful for the said 
Sir !• I., &c;* t^heir heirs, &c. into the said demised pre* 
inhes, ^rifth^-all and singular Aeir appurtenances, to re- 
enter, and the same to have again as in their former 
estate.'^ At the conclusion of the deed there was a core* 
nant by the lords of the manor, that ^ tlie said Richard 
Keddalt and his assigns shall quietly and peaceaUy enjoy 
die said demised premises, pa3rfng the yearly rent, and 
under the covenants, grants, and agreements before ih 
these presents contained, without any lawful let or intep- 
luption of i^em the sMd Sir 1. 1., their heirs, 8cc« durin)^ 
the said term/' 
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To riAat^i»^tridetic0, and show aft adverse postfes* 
aioD, lh<r defendant reftd^an answer to a bin in equity, 
of a late date, filed by litmaelf against the lessors of the 
plainly lodr an accomit d die tithe of oata wWch he then 
daimed, n i«4iicb, thooghtliey did not mention the deed 
of 170d, yat they referred to a similar kase, of a muck 
older 4ate^ and slat«d^ that such leases bad from time to 
time been gnmled to the rectors by the lords of the ma-* 
nor ; and that about 1 753, upon some dispute between Sir 
N. H* Carew, the then lord of the manor, and the Reve- 
rend JtAm Pryse, then incumbent of the living of Bed- 
dibgton, the latter taking advantage of the former being'a 
man of an indolent temper, and inattentive to business, 
withheld the rent^ reserved on the lands in question, but 
pennitted him tp coi^tnue to take the tithe of oats* 
Upon the above part of the answer being read in cvidendo 
by die dcfcndsoit, the counsel for the plaintifF also read 
tbe folhraring sentence firom the same answer: ^^ That the 
lesaots of the plamtiff had heard as troth, that, the said 
John Pryse did pay or deliver to the said SirN^HL Carew 
divers ({iiantifttea of com and straw ;: and that the said Sir 
Nt H« Caxewdid reeeive the titheof oatswidmtdMLsaid 
parish^'' wbiich comand straw, he insisted, wae delivered 
by way of render, and the tithe of oats received m o^asa- 
detatton of the demise, and on the footing of the several 
agreements contained ia the several leases^ No rent 
appeared to have been paid by the rectors of Beddiagton 
tO: ibe lofda 9i the manor since the year t75^^ but the 
latter c^ontinued to take the tithe of oats until a decree 
made in favour of the rector, in consequence of the above 
«NmltPa«d bitt in equity. The present defendant was iii- 
aiitj^t(flHi^ aa the living of Beddington in die year 1 782 ; and 
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it was not till after that period, tkat tlie kaae of. 1703, 
which had iieen lost, was difcoyavd* 



Lord Alvasiley, Ch. J. Ifthevukaof lawwiMpermitme 
to do otherwise, I shall be very sorry to give any counte* 
nance to the defence which has been resorted to in the 
pvesent case. And the more so« because the two parties, 
in ascertaining their respective rights, meet upon very 
nnr qual terms ; the one, as the representative of the 
church, being barred by no lapse of time in the cl^iin of 
any dormant rights, whereas the other has to .encounter 
the difficulties opposed to him by the statute of limita- 
tions. It is not disputed that the premises in question 
Yrere demised to the rectors of Beddington by, the prede* 
cessors of the present lessors of the.plaimifFs, reserving to 
themselves certain rents, and alsoihe tithe of oats within 
the parish. Since the year 1753, the rectors have ceased 
to pay the rents reserved in the If ase, but the Carew family 
have continued to rt^ceive the tithe. Possibly, therefore, 
at the time at which the rents were withheld, it waJB 
agreed between the then* rector and the representative of 
the Carew family, that if the latter were permitted to re- 
ceive the tithe as before, the former should be permitted 
to retain the land demised. Considering, therefore, that 
this is a question to be submitted to a jury, and under- 
standing from the learned judge who tried the canse, that 
whatever was contested «t the trial was submitted by him 
to the jury, I am of opinion that the present verdict 
ought not to be disturbed. 

Heath, J. The doctrine of remitter furnishes a -strong 
analogy in favour of the present lessors of the^lttiiitiffs^ 
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for the rule is, tfiftt a mati who is in by a puttfi^ estate^ 
shall be remitted wiAout ady act of his own/ but by a 
mere operation of law in his eigne estate. Now that rule 
seems to me very applicable to the present case ; for it is . 
cltar ttiat'the Carew family continued to receive the 
tithe of oats, and therefore should, as it appears to me, 
be held to have received them in that right which they 
acquired under the demise by which they granted the 
premises in question. Besides, it is to be recollected, that 
this question arises upon the statute of limitations, whicH 
always receives a strict construction from the courts. 

Rooke, J. It is clear that the Carew family and the 
rectors of Beddington agreed to create the relation of 
landlord and tenaht between themselves by the lease of 
1703 ; and up to the present time, the one has continued 
to receive the tithe, and the other to hold the land. I'he 
present rector attempts to avail himself of a rule of law 
highly favourable to the church, by which he may, with- 
out kny limitation of time, reclaim the tithe granted as a 
consideration for the enjoyment of the land in question by 
hife predecessor, and yet prevent the Carew family from 
reclaiming their land by setting up the statute of limita- 
tions in bar of their demand. This is so uiijust, that I • 
shall be glad to find out any ground upon which we may 
be enabled to defeat his attempt. Now it does appear to 
me, that the former rectors of the parish may be pre- 
sumed to have intended to do justice^ and therefore to 
have permitted .the Carew family to receive the tithe of 
oatS' by way of compensation for the land which they 
continued to hold. If so, the present rector not having 
succeeded to the living till 1782, the possession of the 
premises in question wdsnot adverse up to that period, 
and since that period twenty years have not elapsed. 
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would not pretend to argue the question. That though 
Bi#ivn and Saunders had said, in Plowd. 366. that in 
such a case the fine would not run, yet that all the 
authorities were the other way; and so was the determi- 
nation even in that case in Plowd. The court said he was 
right in giving up the point, for that it was too plain to 
be disputed; and thf^ made the rule absolute. 

But if a man both of non-sane memory, and out of the 
kingdom, comes into the kingdom, and then goes out of 
the kingdom, his non-sane memory continuing, it was 
said by Hardwicke, Lord Chan.(a) that his privilege, as to 
being out of the kingdom, is gone; and his privilege, as 
to non-sane, will begin: from the time he returns to bis 
senses. 

The word " death," in this section, refers to the death 
of the person to whom the right first accrued; therefore, 
where ancestor died seised, leaving a son and ^^ug^tci' 
infants, and a stranger entered, and the son went to sea, 
and was supposed to have died abroad, the daughter was 
not allowed twenty years to enter from the death of her 
brother, but only ten. 

£jectment(^) for a house and a small parcel of land, 
tried before Rooke, J. at the Summer Assises, 1805, at 
Northampton; and the principal question was, whether 
the action was brought in time within the second clause 
of exceptions in the statute of limitations, 21 Jac. I. 
c. 16.? The person last seised of the premises, from 
whom the lessors of the plaintiff claimed, was one Thomas 
Jesson, on whose death in the year 1777, David, his 

(a) 2 Atk. 632. (A) 6 East, 80. 
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dder brother, took poBeewiOaof theoni aod tr«iiBiiUa4 
the po9ie8sioa< to the dohMemU his gr«iidlK>B. 'ThQia««> 
Jesson left a soil John, a«ri HjddagMer Frwce«thi«ft suis 
viving. John was baptized in 1767; and after the. 
cteath of hie father, beittg then iMut ten' years of ajje, 
WBB pttt OQt appretitke t6 theftea aervice by the parish, 
and was Seen by a wi€iic8% o» bis return from his first 
▼oyage^ about a year after the'father'B death : soon after 
i^ieh he went to sea a|;ain, and had not been heari «f 
sinee, and was believed to be dead* Prances, the dsnigh» 
tet% one of the lessors of the {d^dff^ \iras baptiGEed on 
die 21st df May, im, and aftir#iirds marrfod George 
the othef tensor. 

It was contended ^the triial,. by the defendant's ^un-, 
sel, that the ejectment was out of tioae ; for it was on* 
certain when John, the son of Thomas, the ancestor last 
seised^ died ; and that the twten^ years givVHl by . the 
Statute began to run iminediately on the death of Thomas 
in 1777 J and oonaei^ently ejqiired in 1797 i or that^ if 
the statute favoured Franeea the daughter till tea years 
after the disiH>ility of her infancy was removed, al ^y 
sate, as dhe was of full age in ir9d, she ought to have 
brought her ejectment in 1 802; and consequently this 
ejectment, brought in 1804, was too late. 

Oifc the other hand, it was contended by the plaintiff's 

counsel, that supposing John to have died abroad, the 

presumption of his death could npt arise till seven years 

after he was la^t seen in England previous to his going 

to ifea, which could n6t be till 1T85 or 1 786, till when the 

right of entry of the lessor Franees did not accrue ; and 

that she had*twen^ years in which to bring her ejectment 

I 
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iXitt tHiit time";' thl( stalilte itt^g never* begun to run 
by reaison of the eontiniiiiig d^ability, and cqmequently 
that this action Was w^ll'%kmgtet. ! / 

• * » • . ' . . .. • . . . -. . 

The learned judge^t it to, th.e jury to. say , when and 
Vrhere John died ; and ob^er^ed^ that it .was fair to pre;' 
same he had not died in England^ as none of his familjr 
ever heard of hisdeath.- And as to the time, that it was 
incumbent on the jury to find the facias well as they 
could under the. doubt and difficulty of the case ; that, at 
any time beyond the first seven years, they might . fairly 
presume him dead; but the not hearing of him within 
that period was hardly sufficient to aiford such a pre- 
sumption. The jury found a verdict for the plaintiff, 
and that John died abroad about the y^ars IP'SS, 1786, or 

1787, butnot before. * 

• • *. - .. . "■ ^ ' ■ • 

In'Mtchaelmas term, 45 Geo. III. it was moved t« 
set aside the verdict, and grant a new trial, on the ground[ 
that ^ Frances, the- daughter, wasi at most entitled to ten 
years for bringing her ejettment after she came of age, 
irhich was in 1792, even if she were not bound to have 
tnade ber entry within ten years from the death of her 
bpother, frpm whom she claimed* 

In showing cause it was urged, the title of the lessor 
of the plaintiff Frances, did not accrue until the death 
of her brother, which the jury found was not beforb 
17851 and the' first clause of the statute of limitations 
gives' every pei'Son twenty years tamake their entry after 
their title first accrued. The second clause was evidently 
intended to extend, and not to limit, the time of entry 
allowed by the first ^ because, in the particular cases^ it 



/ 
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«Uows ten yf^ars, nptwithstandiag the said tm^9^ years 
be expired. The meanings therefore, was to aUpw every 
person at least twenty years after their title t^^prued, if 
there were a contanuing disability from the death of the 
ancestor last seised, and ten years more to. the heir of 
the person dying under a disability; which ten years 
are in addition to the twenty years allowed by the first 
clause. Where, indeed, the bar once begins to run, it 
may be presumed, in analogy to the decision on the 
statute of fines, 4 H. VII. c. 24. settled in Docy d. JDu* 
rour^j V. yoneSi{d) that no subsequent disability will stpp 
it: but here the disability continued from the death of 
the person last seised until after the lessor's title accrued^ 
and the time never began to rua , during the brother's 
life-time. In another. view of , the case, a. difficulty, was 
imposed upon the jury without necessity, in requiring 
them to find the exact period of the death of the brother 
of the lessor, which they couM not properly do without 
evidence. It would have been sufficient for them to 
have found that he continued abroad till his death, and 
that he died within ten years before the ejectment brought. 
And if there were sufficient evidence before them to have 
raised that presumption, the court will not send the 
cause to a new trial, when the same verdict ought to be 
£ound. 

The court did not hear counsel in support of the rule; 
but thought at any rate there must be a new trial. 

■ - . • 

Lord EUenborough, Ch. J. The time allowed by the 

statute for making an entry might be indefinitely ex- 
tended, if the construction contended for by the plaintiff 
were to be admitted. There is no calculating how far it 

{it) Antifr, 60. 
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ibight lieveiitned by paf^tt woA chitdrtft dyttig Uttdw 
age, or ctetiMing under other diiMJ^lities in suteeaiftiott* 
The brother^ John, through whom the leader oi Aef^lalAn 
tiff, Finances, cliums, being under the disability of immim 
age at the time of the father's death, when his title first; 
accrued, and dying under that disability, it appears t^ 
me that the proviso in the second clause of the statute 
(where resort is to be had to it to extend the period for 
making an entry beyond the twenty years) required the 
lessor Frances, as heir to her brother, to make her entry^ 
within ten years after his death ; and that not having 
done so, this ejectment was brought too late. The word 
death in that clause must mean and refer to the death of 
the person to whom the right first accrued, and whose 
heir the •eljitmant is : attd the fttat«it« meant that the heir 
of evcty person, to which person a right of entry had^ 
accrued during any'of the disabilities there stated, shouldr 
have ten years from the death of his ancestor, to whom 
the. right first accrued during the period of disability, and' 
who died under such disability; (notwithstanding the 
tutrenty years from the first accruing of the title to the 
ancestor should have before eacpited.) As to the period 
when the brother might be supposed to have died, ac- 
cording to the statute 49' Car. II. c. 6. with respect ta 
leases dependent on lives, and also according to the statute 
of bigamy, (1 Jac. I. c. 11.) the presumption of the 
duration of life, with respect to persons of whom no ac-' 
count csui be given, ends at die eviration of seven years 
from the time when they were last known to be livixig. 
Therefore, in the absence of all other evidence to ^how 
that he was living at a later period, there was fair 
ground for the jury to presume that tie was dead at the 
end of seven y«ars from the time when be went to sea 
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on his second voyagfe, which seems to be the Jast account 
of him. That was about the year 177By which would 
carry his death to about 1785. 

JLawrence^ J% Upeai the death of the father Thomas 

Jesson, in 1777, the right descended to John, the son, 

then under age, who died under that disability. The lessor 

Frances is the heir of John; and the statute gives to the 

p»r^ 10 wivom a right of entry accmeSf-amd who is under 

a disability at the time,, ten years after the disabtlity 

Htno/f^Af notwithstanding the twenty years should have 

cfet^sedaftet his title first accrued ; and to his heir die 

arcatute gives tea years after the death of such party cfying 

ilttd^er the disability. Here more than ten years had 

elapsed after the death of the brolher before diis eject*- 

Mefit was broogbtt It afipears probable enou^, upon 

Ibokb^^ inm the case of Stawell v. Lord 2oucA,(d) tlmt 

the W<0t4 aSmIA wa» introduced into die statute of James 

iBfordttrtO' obviate the difficulty whidi had arisen iathat 

e$mB opoos. die construction, of the statute ck£' fines^ 4 H» 

Vli* CL M« for want Df tiNit word. 

CSrctaeand Le Blan% Jsh a^senting^ the rule was made 
abaohfttefe 

(a) Plowd. 558. 
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CHAP. IV. 

Of Actions M Contracts. — Exception concerning' 

Merchants. 

SUCH accounts as concern the trade of merchandise 
between merchant and merchant, their 'factors or ser- 
vants, are excepted out of that clause, which enacts, that 
all actions of account, and upon the case, shall be com* 
menced and sued within six years next after the cause of 
such action. This exception may be considered with 
respect to the parties, and the nature of the accounts. 
With respect to the parties, the exception extends to all 
merchants, as well inland, as to those trading beyond 
sea, though this has been doubted.(a) And it has also 
been extended to other tradesmen, and persons having 
mutual dealings ; though, formerly, it was thought that 
no sort of tradesmen, but(^) merchants, were within the 
benefit of the exception ; and that it did not extend to 
shopkeepers, they not being within the same mischiefs. 
In Cotes V. Harris^c) it was held, that the exception 
extended to cases where there were mutual accounts and 
reciprocal demands between two persons; but not in the 
case of a tradesman and his customer, the items of credit 
being all on one side. In Cranch v. Kiriman^J) both 
parties were tradesmen. And when it was contended, 
that the exception extended to no other description off 
persons but merchants, Kenyon, Ch. J. overrule4^the 

(a) Clian C as. t52. 2 Sattad. 13S. (6) 7 Mod. 270. 

(c) Bull. N P. 149. (rf) PedLe't N. P. I®*- 

4t 
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objectibt), aa' he did also in the subsequent case of Ca^ 
iingv. Sioulcling'j(fl) isf here the parties were an attorney 
^uid a chandler* ' . 

Where the last iteni of an account is not within six 
years, the plaintiff relying on this exertion, by his re- 
plication shows that the case never was within the sta- 
tute ; and must support that replication by proving hini- 
self to have been a merchant, and the account to be 
between merchant and merchant, his factor or servant, 
and be concerning merchandise. But if there have been 
mutual dealings and credits between persons not within 
the description in the statute, some of the items being of 
more than six years' standing, and others within that 
time, the courts, by an equitable construction of the 
exception, and to prevent such account from being 
divided, have considered the last items of credit evidence 
of an open account up to that time, and such open ac* 
count to be within the equity of the exception, conse- 
quently, do extend this construction to the parties to the 
account. 

r 

With respect to the nature of the account, the distinc-' 
tion, as it may be collected from the cases, is between 
such as are current and open, and stated accounts.^ 
Current accounts ar£ considered to be within the excep- 
tion; on the contrary, stated accounts have been con* 
stantly held to be barred by the statute. 

A matter(&) was refeired to the three justices of the 
ling's bench, Jones, Croke, and Barkely, between Sir 
€>• Sandys and one Blodwell. There was an account 

(a) 6 T. R. 109. (A) Jones, 401. 
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^tween tke testator of Sandys md the said Blodwellt 
both merchants* Blodwell a<:kiH>wledged 1 ,300^1 to b^ 
in arrear^ but Freeman claimed more. Before the accoum 
was finished, Freeman died, and his executor filed a bill 
in chancery against Blodwell, who pleaded in bar the 
statute of limitations. And the justices certified that 
he was not barred, because the account was iiof finished^ 
and aIbo because it was between merchants* 

Assumpsit(a) by Webber^ merchant^ against Tioill^ mer^ 
chanty for money had and received, goods sold and deli- 
vered, and also on an account stated, upon which the 
defendant was found in arrear in SSL 1 1#. 7d* promise to 
pay, &c. Plea, the statute of limitations. The plain- 
tiff replies, that the moneys in the several promises men- 
tioned, became due and payable, on trade between the 
plaintiff and defendant as merchants, and wholly con- 
cerned merchandise : upon which the defendant demur- 
red in law. And the question was, whether this debt^ 
for which the plaintiff declared^ were excepted out of the 
statute of limitations? 

Saunders, who reports this case, and was counsel for 
the plaintiff, says, that the whole court was against the 
plaintiff, for die reasons urged by Jones: who argued 
that the case is not excepted out of die statute; for the 
statute intends to except nothing concerning merchan* 
disc between merchants, but only accounts current be- 
tween them; and the reason was, because it often happens 
that merchants, who are as partners, or hold correspond- 
ence one with the other in several parts of the world, 
may have accounts current between them for several years 

(o) 2 Sannd. tSi. 
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befard thejr havii d& of>pf6rtat^ity of meeting to state 
liieir ac^bunt8<^ mA l&erefore the statute does not 
meittt fd limif such sctcoui^ts. ' But here it appears 
Atttthi ^ecotmt for tlie SiL \\3. 7d. vr2is stated and 
Mgrted^ and then imriie;diate^y it becomes a debt certain, 
being astertain^d by the account^ and continuaily after* 
wards remains as a dead debt, and there is no continuing 
account between the plaintiff and defendant to save it out 
of thie statute of limitations. And for this debt, after 
the account stated, the plaintiff might have brought his 
Action of debt; which would, without doubt, have been 
limited to si]t years by the statute; and therefore it i^ 
unreasonable thsct the plaintiff, by changing his action of 
debt to an action on the case, should elude a statute 
which was made for the public good* That actions of 
account on accounts between merchants are only ex- 
cepted; but this is not an action of account, but a bare 
action on the ciise, which, as it appeared to him, was not 
excepted at all. . 

f 

/ 
And as to the other part of the declaration, that was 

more clear, because that was only a bargain for wares sold, 

and for money lent; and although it concerned merchan* 

dise, and was between merchants, yet that was no reason 

why it should be excepted out of the statute: for if it 

should be excepted, by the same reason every contract 

made between merchants would also be excepted, which 

was not the intention of the statute; for in the statute, 

accounts between merchants only are excepted, and not 

contracts likewise. 

So, where in assumpsitfa) the doubt was, whether the 
declaration amounted to an account stated; for if it did, 

(a) 1 Sid. 465. 
K 
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then from that time it was not within the exception in 
the statute; for, from the stating of the account, that 
becomes a certain debt which was before an uncertain. 
*one. And, therefore, though an account be running 
twen^ years, or upwards, between merchants, yet there 
is no danger from the statute, because of the exception^ 
which was made for a good reason* And this diversity 
between accounts stated and unstated, as it was said, had 
been often agreed, and was not denied by the courts. 

So, in an ifidebitattut aasumpsit^a) for money had and 
received to the plaintiff's use, and a quantum meruit for 
wares sold, and an insimul computasset^ i^c* to which 
the defendant pleaded ^^ non assumpsit infra sex annos^ 
the plaintiflF replied, that this action was grounded on 
the trade of merchants, and brought against the defendant 
as his factor, &c.r the defendant rejoined, that this was 
not an action of account, to which the plaintiff demurred; 
and it was said by the court, that the. saving extends 
only to accounts between merchants, their factors and 
servants; and an action on the case will not lie against 
a l)ailiff or factor, where allowances and deductions are 
to be made, unless the account be adjusted and stated, 
as it was resolved in Sir Paul Neal's case against his 
bailiff* Where the account is once stated, as it was here, 
the plaintiff must bring his action within six years; but 
if it be adjusted, and a following account is added, in 
^ such case the plaintiff shall not be barred by the statute, 
because it is a running account; but if he should not be 
barred here, then the exception would extend to all 
actions between merchants and their factors, as well as 
to actions of account, which was never intended; and 

(rt) 2 Mod. 312, 
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therefore this plea is good, and the saving extends only 
to actions of account* 



In another report of this ca8e,(a) North, Ch« J. Wind- 
ham and Scroggs, Js. resolved, that the exception in the 
statute goes only to actions of account, and not to other 
actions. And they took a diversity betwixt an"" account 
eurrent and an account stated. After the account stated, 
the certainty of the debt appears, and all the intricacy of 
account is out of doors ; and the action must be brought 
within six years after the account stated. But, by North, 
if after an ^account stated, upon the balance of it a ^um 
appear due to either of the parties, which sum is not paid, 
but is afterwards thrown into a new account between the 
same parties, it is now slipped out of the statute ag^in. 
And, by Scroggs, J. the statute makes a diiFerence be- 
twixt actions upon account and actions upon the case. 
The words would else have been, ^^ all actions of account, 
and upon the case, other than such actions as concern 
the trade of merchandise;" but it is otherwise penned, 
^^ other thaA such actions as concern," &c. and as this 
case is, there is no action betwixt the parties ; the account 
*^ is determined, aud the plaintiff put to his action upon an 
tnsimul computasset^ which is not within the benefit of 
the statute. 

To an action on the case,(^) brought upon a promise 
made by the defendant to pay a bill of exchange drawn 
fourteen years before, the defendant pleaded the statute 
of limitations. The plaintiff replied, that the bill was a 
negotiating bill, and that it was upon an account between 
merchant3, &c. The defendant demurred, and had judg- 

(«) 1 Mod. 270. (6) 4 Mod. 105. 
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menu because the statute excepts only accounts whidt 
are current between merchanu, and not any which ^ve 
stated; for if an action is brought against a drawer for 
value received, that is op accoui&t cuiTeiit» bul an account 
atated. 

It was ftlso saidf in ihe case of Scudamorev. Wkite>j(a) 
in chancery, that the statute of limitations is nd plea im 
bar to m open account. 

It is observable, that, in the above cases, wherein the 
plaintiff has relied on the exception concerning merchants 
to avoid the statute of limitations, the accounts had been 
stated and settled, and a balance struck, for which the 
action was brought more than six years afterwards: 
and it may be collected from them, that when the intri- 
cacy of account is removed by a statement, the statute of 
limitations attaches from the time of such statement: 
but although the inference from those cases is, that no 
length of time will bar the plaintiflF from recovering while 
the subject matter is in account, and the specific remedy 
is the action of account; yet this must be received with 
some qualification i; for if, between merchant and mer* 
chant, dealings betwixt them have ceased for several^ 
years, and one of them die, and the surviving mierchant 
bring a bill for an account, the court will not decree aA 
account, but leave the plaintiff to his remedy at. law. 

The plaintiff'sCa) late husband, apd defendant, had 
dealings together as merchants, the bill was for an ac-i 
eount; and although it was agreed that the length of time 
was no bar, yet the plaintiff's husband living niai;iy ye^^pe^ 

(a) 1 Vera. '456. , (b) 2 Yen. SfS. 
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lifter the trade and d«a)tog8 between theip ceased, and 
after some diffefi^bces and di9putes had arisen bietweea 
them, and acquiesced tp the time of his death; the court 
therefore dismissed the biil, apd left the plaintiff to reco- 
ver at; law, if she could* Per J^ord Hutchins.— ^Amongs^ 
inercj^nts, it is lopked upon as an allowance of an ac<- 
count (purrent, if the inerchant that receives it does not 
ol^ect against it in a second or third post. 

I find it impossible to trace the gradual progression, 
froin the strict construction of the exception apparently 
established in the above cases, and that which, at the 
present day, takes other accounts, neither relating to 
merchandise nor to merchants, out of the statute: but 
certainly a more favourable construction for the plaintiff 
prevails; for the statute says, that no action of account, 
other than such as concern merchandise between merchant 
and merchant, their factors and servants, sh^U be excepted 
from the limitation. To give effect to what has been admit*^ 
ted to be evidence of an open account, the accounts them«^ 
selves, when evidenced, have been considered of the 
nature of those within the exception* For the equity 
would, in fact, have done nothing, by admitting the last 
item of a mutual account between persons not merchants, 
for items riot strictly of merchandise, to be evidence of 
an open account, if, when the account were so proved to, 
liave been open up to that time, the plaintiff could be 
turned about by being told, that though he had proved 
]iis account, he had not taken his case out of the statute^ 
by proving it likewise an account for merchandise be- 
ti¥een merchants* The exception in the statute, accord- 
ing to the arniment of Jones in Webber v« Tivill^{a) and the 

^ (fi) Ante, 7% 
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•pinion of Atkyns, J. in Farring^ton v. Lee/a) extends to 
nccounts only which, from their nature, might be unavoid- 
ably kept open for many years; and not to those which, 
from the' circumstance of the parties being inland^ mer* 
chants or shopkeepers, might be liquidated within the 
time limited : therefore, the admission of evidence t :> 
prove the existence of an open account, would have 
proved only such an account as the statute bars after 
six years, had not the courti of law gone further, and 
considered the parties to be merchants, and the accounts 
to be as between merchant and merchant. Otherwise the 
accounts would be divided, and that part which was more 
than six years' standing could not be allowed. 

Lord Har^wicke was aware of the difficulty in the 
construction of this exception ; and what was laid down 
by him in chancery, in the case of Welford v. Liddel^(b) 
may have had considerable influence on the present prac- 
tice. It is not, he said, that the defendant may not 
plead the statute in all cases where the account is closed 
and concluded between the parties, and all dealings and 
transactions over: it w^s not the meaning to hinder 
that; but it was to prevent dieiding the account between 
merchants, where it was a running account; when, per- 
haps, part might have begun long before the^ime of the 
statute, and the account never settled; and perhaps there 
might have been dealings and transactions within the time 
of the statute. 

The following cases will exemplify the construction of 
the exception as it is now acted upon, both with respect 
to the accounts, and the evidence of their upcistence. 

(«) Antc» 74. (A) 2 XczJ^HQ. 
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In th€ case of Cotes v. Harris Jia) the plamtiiF replied 
a bill of Middlesex; and that the testator, in his life- 
time, promised to pay within six years before the bill of 
Middlesex sued out. 

The first item in the bill, whereon the demand arose, 
was in 1/46; and all the items, except the last, were 
above six years' standing before the bill of Middlesex 
sued out. It was insisted for the plaintiff, that the last 
item being within six years, and this being a current 
account, never liquidated, should draw the former items 
out of the statute., But Denison,, J. held that the clause 
in the statute of limitations about merchants' accounts, 
extended only to cases where there were mutual accounts 
and reciprocal demands between two persons; but if 
there were only a demand by A. against B« in the com- 
mon way of business, as by a tradesman on his customer, 
that cannot be called merchants' accounts: and he, was 
very clearly of opinioji, that in this case the statute was 
a bar to all demands of above six years' standing. But, 

In Cranch v. Kirkman^(b) there were mutual deal- 
ings. It was an action for goods sold and delivered by 
the testator, to which the defendant pleaded the general 
issue, and gave a notice of set-off for goods sold and 
delivered, &c. 

The defendant's set-off consisted of several items for 
goods sold at different times, from 1783 to 1788. The 
plaintiff's demand accrued chiefly in the year 1783, but. 
Acre were two small articles sold in the year i789. 

(«) Bull. N. P. 149. (A) Pcake^ 121. 
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It was contended, on the part of the plaintiff, that the 
greatest part of the set-off was within the statute of limit- 
ations, no promise being proved within six yeai%2 but 
lord Kenyon said, he thought this wiis within the excep- 
tion in the statute as to merchants* accounts. He agreed, 
that where the demand of one party arises long after the 
demand of the other, that should not revive the antece- 
dent account; but this was in the nature of a running 
and mutual account between the parties; and was pre- 
cisely the case put by Mr. Justice Denison in Cotes v* 
Harris^(a) which his lordship said he particularly re- 
membered; and of which, he believed, no one but him- 
self had taken a note; the report of it which appeared in 
print having been furnished by himself. 

In the case o( Catling and another^ Executors of Tuthtl^ 
V. Skoulding and another ^{V) assutnpsit was brought for 
the use and occupation of a house, &c. in the life-time of 
the testator; and other common counts. The defend- 
ant pleaded, first, the general issue; secondly, the statute 
of limitations; and, thirdly, a set-off for goods sold and 
. delivered. The replication to the second plea was, that 
the defendant did promise within six years, on which 
issue was joined. To the third plea, that the testator was 
not indebted to the defendants, as in that plea alleged. 

The testator was an attorney at H., the defendant and 
another partner, who suffered judgment to go by default, 
were merchants, dealers in spirituous liquors, and tallow- 
chandlers, and hired of Tuthil the premises in question^ 
at the time of whose death nine years and a half rent 

(a) Ante, 79. (5) 6 T. U. 1 89. 
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wdLS due up to B|ichae]imas, 1779, amounting to 209A 
and 9I30 20L for c^sh on account, op the 19th of October 
1781. During the time that these arrears of rent were 
becoming due to the testator, the defendants furnished 
him with various articles in the way of their trade. The 
balance due to the estate at his death was above 171/* 
There pever was any settlement of accounts between the 
testator and the defendants. The last half year's arrear 
of rent, and one or two of the last articles of the defend- 
ants' bill, were within six years before the plaintiff's 
writ was sued out. 

It W1&S objected for the defendants, that upon the words 
of the statute, the exception is conned, first, ta actions 
of account ; and, secondly, to sudi accounts as were be- 
tween merchant and merchant ; and, thirdly, to such as 
concerned merchandise. It must be an account current, 
kept between the parties as su(^h, and not certain specific 
cross demands, of a distinct nature, as in this case ; the 
demand being on one hand by an attorney, for use ^id 
occupation, and on the other hand, for a chandler's bill : 
for otherwise, every cross demand might be converted 
into an account current, to prevent the operation of the 
statute. But even if it were considered as an account 
current, the law would not raise a promise merely on that 
account; and that such an account was n<i^t within the 
exception of the statute. ~ And, secondly, that the repli- 
cation was bad, being too general ; and that it ought to 
be according to the precedent in Webber v. Thill.(a) 



But it was adjudged by Lord Kenyon and the Courtis 
that where there is no item of account at all within six 

Ca) 2 Saand. l24. . " 



82 Of Actims an Contracts. [(?h. 4» 

years before the action brought, the plaintiff will be 
precluded, unless he can bring his case withiB the excep- 
tion of the statute concerning merchants' accounts f .and 
in such a case his replication must bring his case within 
the statute. But it must be remembered, that there the 
plaintiff is not barred, though there has been no transac- 
^tion of any kind between the parties for six years : for by 
his replication he insists, that his case never was within 
the statute, for that the ** accounts were between merchant 
and merchant," &c* But the present case steers wide of 
that objedtion ; it is not doubted but that a promise or 
acknowledgment within six years will take the case outof 
the statute ; and the only question is not evidence of an ac- 
knowledgment in the present case* Here are matul items 
of account; and every new item and credit in an account, 
given by one party to the other, is an admission of there 
being some unsettled account between them, the amount of 
which is after to be ascertained ; and any act wluch the 
jury may consider as an acknowledgment of its being an 
open-account, is sufficient to take the case outof the statute. 
Daily experience' teaches us, that if |his rule be now 
overturned, it will lead to infinite injustice. In Cotes v. 
Harri8(a) all the items were on one side; and Denison^ 
J. who well kpew what was the proper replication in such 
cases, and was well acquainted with the import of the 
Statute of Limitations, said, where all the items were on 
one side, the last item which happens to be within six 
years, shall not draw after it those that arc of loLg^r 
standing : but it was not doubted there, but that if there 
had been mutual demands, the plaintiff might have 
recovered. 

(a) Ante, 79. 
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Where the scope of an act appears to be in a general 
sense, the law looks td the. meaning, and extends it to' 
particular cases witl)in the same reason ; tberefore^ actions 
of assumpsit are considered ta be within the statute, 
though not specifically mentioned, because within the 
same mischief as those limited: and another reason,(a) 
that actions of trespass, mentioned in the act, are compre- 
bensive of assumpsit, because it is a trespass on the case. 

The statute may bie pieade4(0 ^ indebitati!is assumpsit 
Against the sheriff for the mon^y levied upon. a fieri 
- facias; but if case were brought, for not bringing the 
imoney inta Court at the return of die writ, per quod 
damnum habet^ the statute would not be pleadable ; for 
in the one form the action is founded on the contract, 
fout in the other it is grounded on a specialty, viz* the 
record of the judgment of the Court. It was said(c) to 
have been resolved that the Statute of Limitations was 
not a good plea against an* aUorney that brings an action 
for his fees, because they depend upon a record^ and afe 
certain. In the case of Rudd v. Berken&ead^^d) no such 
objection was made to the plea in an action of assumpsit 
by an attorney; but in 0/iv^r v. Thotnas^^e) where as; 
siunpsit was brought for fee^ and money expended, and 
labour and pains in prosecuting divers suits, the defendant 
pleaded the Statute of 21 Jac. I. of Limitations, where- 
upon the plaintiff demurred : and it was argued for the 
plaintiff, that this action being by several counts or de* 
clarations, whereof one only was for fees, and the others 
for money laid out, and labour atid pains in the prosecu* 
tion, the statute was not pleadable t6 that count which 
is for feies only^ because it arises upon matter of record, 

(o) 2 Mod. 71.' 2 Sannd. 120. (A) 1 Mod. 246. (c) I Mod. 24$, 
Id) CajTth. 144. C«) 3 >-ev. 367. ' ' 
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via* his being attornty of record* But by th« whole 
Courts viz. Treby^ Nevile^ Powell, and Rokesby^ it wee 
held, that the statate is pleadaUe to the count for fees; 
for the fees are not of record ; and a case was cited where 
it was so adjudged within two years before, whereupon 

r 

judgment was given for the defendant. 

So in the case of the assignoient of a debt by the com* 
missioners of bankrupts, the assignment being by virtue 
of an act of parliament, it. has been doubted whether the 
debt were not taken out, of the statute. In a8s«mpsit,(«) 
as assignee of the commissioners of bankrupts for a debt 
doe by contract to the bankrupt, the defendant pleaded 
the Statute, of Limitatiotts, and the plaintiff demurred) 
' and it was argued, that the statute extends not to thia 
case, the debt being assigned by virtue of an act of par* 
liament, and said to have been so adjudged ; whereupon 
a day was given to show that record : but there is no such 
question at the present day; for it has long been^settledy 
that when the time of limitations once begins to rttn» 
nothing subsequent stops it; although I^olt, Cb. I*C^) is 
reported to have held otherwise, being of opinion that an 
, Administrator ahould have six years from the time of 
granting the administration ; but the current of authority 
and the practice k the other way* 

To au action(^) by the assignee of the commissioners of 
a bankrupt the defendant pleaded ^' non assumpsit infra 
sex mmos ;*' and the plaintiff replied the bankruptcy ^d 
assignmjent, and that the cause of action arose within six 
years before Jthe. assignmi^nt. The Court, on demurrer, 
held the replication to be ill, because, when the six yeare 
were once begun, the statute runs over all mesne act^, 

(a) 2 Ley. l66. (A) Gftrth. d37. (c) Str. $9$. 
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such as coverture, and infancy, as in the case of a fine. 
And it would be to defeat the statute, as to all simple con- 
' tracts, if an assignment at the end of five years and a half 
were to set all at large agaip. 

The South Sea Company(a) (in whom the estates of the 
late directors were vested by act of parliament) filed a bill 
to which the Statute of Limitations was pleaded ; and it 
was argued, that the plaintiffs claiming by matter of record, 
the debt was taken out of the statute. But^he Lord Chan- 
cellor held'the law to be clearly otherwise-; for that llie 
South Sea Company could not be in a better situation 
dian Surman was, against whom, as the defendant migl^t 
have pleaded the statute, so might he also do against the 
Company, who stood but in Surman's place: and he 
likened it to the case of an assignee under a commissioa 
of bankruptcy, who, ^ough he claims under the , acts 
concerning bankrupts, and also by virtue of the assign* 
Snent, which is under the great seal, yet, as he stands only 
in the place of the bankrupt, against whom the Statute of 
|L.imitations.is pleadable, so is he (the assignee) liable to 
be barred thereby. 

But where the whole pf a bond has been paid by on* 
obligor, and he brings assumpsit against his co-obligor 
for ccintribution, it is doubtful whether the Statute of 
{^imitations would be a good plea, or whether sueh action 
would not be allowed Uie same limitation as the bond 
itself. 

I^ord Kenyon observed, in the case of Cale v. Saxln/^(fy 
which was by the eatecutor of one obligor against the 

<a) 3 P. W. l44» • (»)3Ei^l60. 
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co-obligor for contribution, that he had considerable 
doubts whether the Statute of Limitations attached on 
the case. The demand arose under a deed ; and there 
had been a case in which a very considerable law author!- 
ty had been of opinion, that such a debt vsis entitled to 
thesame limitation as the deed itself. 



All coiitra<;ts(a) are, by the laws of England, distin- 
guished into agreements by specialty and agreements by 
parol ; tior is there a third class, as contracts in writing. 
If they be merely written, and not specialties, they are 
parol. It may be laid down 'as a rule, that parol contracts 
are within the Statdte of Limitations, and barred after 
six years ; and that contracts founded on specialties are 
not within the statute. The first part of the rule has 
adokitted of some exceptions, but the latter part of it 
has been unvarying; mid although the words 6f the 
statute limit to six years all actions of debt for arrearage 
of rent, the construction is, that the rent, to be within^ 
4ht statute, must have been reserved on a parol demise i 
for if by indenture, it is a contract on a specialty, and 
excepted. 

The plaintiff(&) coiinted upon a lease by indenture for 

twenty years^ rendering rent : and in debt for the arrears 

ages ol the rent, it appeared that the arrearages of rent, 

,for which the action was brought, were due six years and 

more before the action brought. • 

The Lord Richardson was of opinion that judgment 
shoidd be given against the plaintiff, because the statutie 

(a) 7 T. R, 350. ' (*) Hut 109, 
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extends to debts for arrearages of rent expressly ; but . 
• afterwards changed that opinion, and agreed Vrith the 
other judges of the Common Pleas, Hutton, Harvey, and 
Yelverton, that this action of debt, being upon a lease^ 
by indenture, is not limited to any time by the statute^ 
but is out'of it, and shall be brought as before the making 
of this statute* The words are, " AU actions of debt 
grounded upon any lending oi" contract without specialty, 
all actions of debt for arrearages of rent," &c. and this is 
an action upon a contract by specialty, 4 H. VI. c. 31. he 
ought to declare upop the indenture, and it is a contract, 
viz. a lease : and there is cause of using the indenture 
,every half year ; and it was resembled to the .case upon 
the Statute of 32 H. VIII. of Limitation. A rtnUcharge^ 
which is fojunded upon a deed, or a reservation upon a 
fee-simple by deed, is not within the Statute of Limita* 
ttons. ,And nothtiig in this statute was intended to be 
limited which was founded upon a deed. And the words 
*' debt for arrearages of rent," are supplied and satisfied 
by the arreslrages of rent upon a demise without a deed. 
And as to the objection, that the proof of payment might 
be wanting, when the action is brought so long after the 
rent became due, that 'might be objected to debt on an 
obligation, where the day of payment is for a long unie 
past. 

So where debt(a). was brought on the Statute of 
Tithes,(6) for carrying away the corn, the tithes not 
being'set out, 20 Jac* I. and 21 Jac. L and so on, until 
the 11 C. I. the defendant pleaded for the last three years 
nontlebet, and for the residue, the Statute of Limitations. 
And hereupon the plaintiff demurred; and the record 

(a) Cro. Car. 513. (*) 2 EA VI. c 13. 
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being read, all the Court held that the statute does not 
extend to this action. 



Nor to debt(a) for an escape of one in execution ; be- 
cause the words of the statute are, th^t all actions of 
debt groundefl upo|i any lending or contract without 
specialty, all actions of debt for arrearages of rent, shaH 
be brought within six years. And this actioi^ of debt is 
not within the statute for two reasons ; first, because the , 
action is not founded upon any lending or contract, there- 
fore not limited or restrained by the statute; and, secondly, 
that the action of debt on an escape is founded on a spe- 
cialty, namely, upon Statute La'w, and so out of the 
Statute of Limitations. For at Common Law{&) no 
action of debt lay against a gaoler for an escape out of 
execution. The statute 1 Rich, c, 12. gave to creditors 
an action of debt against the warden of the Fleet upon an 
escape out of execution ; ^nd the statute, by construc- 
tion, extends to all other gaolers and sherifis ; and so the 
statute is a specialty upon which the action is founded, 
and it is therefore clearly out of the words, and intention 
of the Statute of Limitations. 



It was said by Buller, J.(c) that this action of debt 
depends upon two very old statutes, which never have nor 
can be construed literally ; the first of which is Westmin- 
ster 2. which is entitled, " The masters' remedy against 
their servants 4>r accomptants." If we were to stop here, 
this case would not come within it : but then it enacts, 
*' Let the sheriff take heed that he do not suffer him (the 
prisoner) to go out of prison ; and if he do, and be 
thereof convict, he shall be answerable to his master of 

(») 1 Saund. 35. (*) 2 I^st. 382. (c) 2 T. B. i32. 
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the damages done to him by such his servant, according 
as it may be found by the country, and shall have his 
recovery by^ writ of debt." This statute therefore enacts, 
that the creditor shall recover against the gaoler those 
damages which he has suffered by his servant: and this 
statute, by a liberal construction, has been held to extend 
to all cases. The next is the statute of 1 Rich. I. c. 12. 
which, in express terms, mentions only the warden of the 
fleet : but that also, by construction, has been extended 
to all gaolers. The sense of these statutes is, that the 
party who suffers by the escape, shall have the same re- 
medy against the gaqler which he had against the 
debtor. 

But to an action on the case against the sheriff for an^ 
escape, the statute of limitations may be pleaded ; be- 
cause the action lays at common law, and is not dependent 
on any specialty, but the escape, which is U naked matter 
of fact. Per BuUer, J.(a) The distinction between an 
action of debt and on the case is this ; at common law, 
an action on the case only lay against the sheriff or gaolet 
for an escape, in which case the creditor might recover 
damages for the officer's misconduct; but still he had a 
right to recover the debt against the original debtor. 
But the statutes gave an action of debt against the sheriff 
or gaoler to recover at once the sum for which the pri- 
soner was charged in execution. Now these being affir- 
inative statutes, did not take away the common law 
remedy, so Aat the creditor has his election ; but if he 
adopt the latter, he must recover the whole sum* 

« 

{o)2T. R. 129, 
M 
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Debt was brought on an awafd^a) the declaration 
stated, that there were divers controversies between plain- 
tiiF and defendant concerning certain moneys due, &c.; 
and for quieting those controversies, on such a day they 
submitted themselves to the award of two arbitrators ; 
and if they should not agree by a certain day, then to the 
umpirage of an umpire, to be chosen by the arbitrator^, 
so as the umpirage should be under the hand and seal of 
the umpire before a certain day. It then averred, that 
the arbitrators made no award, but chose one W. who, 
within the time, made an umpirage under his hand and 
seal, and awarded the defendant to pay 15/. for which 
the action was brought. Plea, the statute of limitations, 
to which the plaintiff demurred. 

And it was argued for the plaintiff, first, that this was 
a specialty, for the umpire had made his umpirage in 
writing under his hand and seal; and that notwithstand- 
ing a man cannot wage his law against a specialty, 
but may wage his law against an award in writing 
under hand and seal, unless the submission were by spe- 
cialty under the hand and seal of the party who submits 
to such an award, and that this was not such a npecialty 
as should oust the party of his law, yet it was a good 
specialty to prevent the limitation of the action upon it 
to six years, on account of the notoriety of the thing, 
being in writing, and in hand and seal. 

2dly. It was argued, secondly, that admitting there was 
uo specialty, yet the action of debt on an award was not 
limited by the statute; for the words being, " all actions 
of debt grounded upon any lending or contract without 

(«) 2 Saond. 64. 
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specialty^" &c. ; therefore, all actions of debt without 
specialty generally, are not limited, but only those with- 
out specialty, grounded on a lending or contract; and 
that this action of debt was not founded upon any lend- 
ing, and therefore not limited, though it be without 
specialty. That all actions of debt are founded upon a 
contract raised either in fact, or by construction of 
law : and if the statute meant to limit all actions of debt 
generally, without specialty, the words *' grounded upon 
any lending or contract" would be superfluous ; but that 
the statute intends to restraip and limit those actions 
only which were founded upon any lending or contract 
in fact, as appears by the words : and the word lending 
explains the word contract to be of the same nature. 
That in the present case, the action of debt was not 
founded upon any lending or contract, but w^s a debt ex 
quasi contractu^ according to the civilians, for which the 
law gives an action of debt, although there is no con- 
tract between the parties* 

Kelynge, Ch. J. principally for the iSrst point ; Twis- 
den principally for the second; and the other judges for 
both points, resolved for the plaintiffs that the action 
-was not within the statute of limitations. 

To an action of debt brought by an executor against a 
sheriff, to recover money levied on a fieri facias^ under 
an execution sued out by the testator, the defendant can- 
not plead the statute of limitations* 

The plaintiff(a) declared, that his testator recovered a 
judgment in the common pleas, upon which he sued out 

(a) 2 Mod. 212. 
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zjleri facias^ which he delivered to the defendant, being 
sheriff of Lincoln ; and thereupon the sheriff returned 
fieri feci ; but that he had not paid the money to the 
plaintiff, per quod actio accf evity &f c. , The defendant 
pleaded the statute of limitations, to which the plaintiff 
demurred. And the question was, whether this action 
was barelv grounded on the contract, or whether it had a 
foundation on matter of record ? And the case was' held 
not to be with'n the statute, because the action was 
brought against the defendant as an officer who acted by 
virtue of an execution, in which case the law did create 
no contract; and that there was a wrong done, for which 
the plaintiff had taken a proper remedy, and therefore 
should not be barred by this statute. 

In another report(a) the action is said to be upon the 
case against the sheriff, for that he levied such a sum of 
money upon 2k fieri facias ^ at the suit of the plaintiff, and 
did not bring the money into court at the day of the re- 
turn of the writ, per quod^ iSc. And by the court — If 
th€ fieri facias had been returned then, the action would 
have been grounded upon the record, and it is the she- 
riff's fault that the writ is not returned; but, how- 
ever, the judgment in this court is the foundation of the 
action* 

From which cases it will be collected, that wheresoever 
the debt is founded on a specialty, it is not within the 
statute. Other exceptions have been taken, as in cases 
where the debt has arisen out of any lcnding(^) or con^ 
tract in fact, although without specialty, and in those 
actions that rarely occur. Therefore debt for a copyhold 

(a) 1 Mod. 246. {h) 1 Saund. 35. lb. 64. 
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fiiic(ii) has been adjudged not to Be within the statute, 
because there is no lending or contract in fact. Nor upon 
the writ de ratianabtle parte bonorum^ because a case 
that seldom happens. 

In the common pleas,(^) upon non detinet pleaded to 
such a writ, it was found that the plaintiff was entitled 
to' this action many years before the statute 21 Jac. I. 
and that he bad not brought his action within the time 
limited. Upon the special verdict, the case being ar- 
gued^ was adjudged for the plaintiff : because this action 
is an original writ in the register, and is not mentioned in 
the act. And though the issue is non detinet^ it is not 
an action of detinue, for a writ of detinue lies not Cor 
money, unless it be in bags ; but rationabtii parte bonO' 
rum lies for money in pecuniis numeratis. Another ac- 
tion lies not before the debts are paid : and the account 
was, that thereby it might be known for what it should 
be brought; and that, in many. cases, requires longer 
time than the statute gives. 

^ Another reason was, that the statute was not made to 
extend to those cases which seldom or never happen, aa 
this case is ; but to those which frequently happen. Also, 
the statute tolls the common law, and should not be 

extended to equity. 

Mr. Serjeant Williams, in his edition of Saunders, 
vol. 2. 67. (9.) observes. This writ lies where the wife, 
after the death of her husband, cannot have the third part 
of her husband's goods, after payment of debts and' fune- 
ral expenses, and then she may have this writ against the 

(a) 1 Lev. ^3> -(ft) Uutt. 109. 
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executors of her husband. And it seems by the statute 
of magna charta^ c. 18. that this was the common law of 
the realm at that time : and it appears by Glanvil, that 
it was the common law in his time, that after payment 
of debts, the goods were divided into three parts ; one* 
part to the wife, another part to. the sons and daughters, 
and the third part to the executors ; and the sons and 
daughters are also entitled to have the like writ against 
the executors, in case their third part is withheld. 

A debt barred by the statute of limitatioB8(a) cannot 
be set off. And if it be pleaded in bar of the action, the 
plaintiff may reply the statute; or if it be given in evi- 
dence under a notice of set-off, it may be objected to at 
the trial. 

It was p. question formerly, whether the statute ex- 
tended to mariners' wages :-*- 

To a libel in the admiralty(&) by the seamen against 
the owners for wages, the defendants pleaded the statute 
of limitations, viz. that it appeared by the libel that no 
suit was prosecuted for this matter within six years ; 
whereas they should have pleaded directly, that no suit 
had been brought within six years after the cause of actioli 
accrued; and if the statute had been rightly pleaded it 
would have been a good bar; for, per Holt, Ch. J. Though 
the statute doth not extend to causes maritime, spiritual, 
or equitable, but only to duties at common law, yet 
mariners' wages are a duty at common law, and if sued 

(a) Sti-a. I2n. Bull. N. P. 180. Sehr. N. P. I3l>. {b) 3 §alk. 227. 
5 
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for at common law, the statute would have been a 
good bar* * 

And upon a motion for a(a) prohibition to the admi- 
ralty, suggesting a contract at land, and a suit for wages 
thereon by the mariners against the owners, upon an out- 
ward-bound voyage, and that he had pleaded the statute 
of limitations in that court, which plea was rejected for 
that the statute did not extend to causes maritime, , &c. 
And it was insisted for the prohibition, that the common 
law had a proper jurisdiction for mariners' wages, and 
that the suit might be as well brought for such wages in 
the courts of common law as the admiralty; so that the 
admiralty had at most but a concurrent jurisdiction in 
this case with the courts of common law, and that only 
by indulgence of law, which ought not to be extended 
so far as to suffer them to proceed in the admiralty other- 
wise than they might at common law. 

But the statute of 4 Anne, c. 16. s. 17. enacts, that 
^^ all suits and actions in the court of admiralty for sea- 
xnen's wages, shall be commenced and sued within six 
years next after the cause of such suits or actions shall 
accrue, and not after. 

(«) 3 Salk. 228. . 
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CHAP. V. 

Of Action* on Torts. 

ACTIONS on the case for torts, other than slander^ 
must be brought within six years of the cause of action 
accruing : actions for words, within two years .after the 
words spoken. This ioxvtk of action lies. to recover dama« 
ges for torts without force, where the injury is consequen- 
tial, and not immediate. The statute of limitations, 
therefore, runs not on the committing of the act, but cmi 
the injury that follows; for the act itself is not actionable 
till the consequence has made ' it so, and the time only 
runs from the accruing of the cause of action. But if 
the cause bf action be grounded upon a record, or arise 
ex maleficio^ it is not within this statute. 

In an action (a) against a sheriiF, for such a sum of 
money upon ^ fieri facias^ at the suit of the plaintiff, and 
did not bring the money into court at the day of the 
return of the writ, per quod detertoratus est et damnum 
habet^ &?c. the defendant pleaded the statute of limit- 
ations, to which the plaintiiF demurred. The court gave 
judgment for the plaintiiF, nisi causa^ csPc. If the fieri 
facias had been returned, then the action would have been 
grounded upon the record, and it is the sheriff's fault that 
the writ is not returned ; but, however, the judgment in 
this court ifr the foundation of the action. 

(a) 1 Mwl. '240. 
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Debt upon the statute of 2 Edvr. VI. e? 13. for not set- 
ting out tithed^ is not withih tlie statute^ for oritur ex 
malijitio: sd the ground of thid action is malefictum^ 
and the judgment here given; in both respects it is not 
Within the statute of limitationd. 

The statute enacts, that the action sur trover shall be 
commenced and sued within \he time and limitation after 
mentioned; but in the perclose, trover is omitted; from 
\vhich it has been contended, that trover was not within 
the statute of limitations, but was omitted. But all the 
court, in the case(a) wherein the objection was taken, 
conceived, that although actions of trover are not men- 
tioned in the perclose, yet, the words being, that 
^^ actions upon the case shall be brought within six years, 
and actions for words within two years;" in those general 
words of actions upon the case, the action of trover is 
implied* 

And the time within which an action of trover must be 
commenced, is six years from the accruing of the causQ 
of action, which is on the conversion ;(^) for any man 
may take the goods of another into possession if he finds 
them; but no finder is allowed to acquire a property 
therein, unles% the owner be for ev^r unknown: and 
therefore he mustnot convert them to his own use, which 
the law presumes him to do, if he refuses to restore them 
to the owner; for which reason, such refusal alone is, 
prima facie^ sufficient evidence of a conversion. 

So, where the plaintiff, in his declaration,(c) stated, 
that 1st March, 21 Jac. I. he was possessed of a ship, aild 

(a) Cro. f^lar. 246. {h) 3 Comra. 153. (c) Cro. Car. 245. 
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nine pieces of — — — , and the same day lost tbem,jwhich 
eame to the defendant's hands; who, 3d October, 3 Car. I« 
converted them to his own proper use. The defendant 
pleaded the statute of limitations, a^d that the 20th 
March, 19 Jac. I. causa actionis accrevit; so as not only 
three years and more were incurred since the parliament, 
but also six years after the conversion, before any ac- 
tion commenced. 

The plaintiffs replied, that they were possessed of the 
said ship as of their proper goods; and so beipg possessed 
before the 20th March, 19 Jac. I. viz. 1st March, 19 
Jac. 1. they agreed at London aforesaid, in parochid et 
wardd predictd^ that the said defendant, ats their servant, 
should transport the said ship and goods to T. in Spain^ 
being parts beyond seas, and should afterwards restore 
them to the plaintiffs upon request; whereupon the de- 
fendant,' taking the said ship the said 1st March, 19 
Jac. I. transported her to the parts beyond seas, viz. to 

T , and 20th March, 19 Jac. I. there sold the said 

ship and goods to persons unknown, and converted them 
to his proper use: and that the defendant, after the said 
conversion, remained in partibus transmarinis usque 1st 
May, 1 Car. I. by reason of which stay they could not 
sue him per legem terrce: and that 1st May^, 1 Car. I. he 
returned; whereupon, the Ist October, 3 Car. I. at Lon- 
don, they required him to deliver the said ship and goods, 
which to do he refused, but the said ship and goods, ad 
tunc et ibidemy converted and disposed prout superius 
continctur: to which the defendant demurred. 

And it was a question, if this request and non-delivery 
after his I'eturn, be not a new conversion and cause of 
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action, so that although he was barred before by the 
statute of limitations, whether he should not be hereby 
restored to that action f And Jones and Whitlocke 
conceived that, he should, and that it may be well in- 
tended the goods came into his hands again after his sale, 
and the demanding them of him, and his denial and con* 
version, is good cause of action; but Croke doubted 
thereof. • 

« 

This was again moved,(a) when Richardson, Jones^ 
and Berkeley held, that when it is alleged that the de- 
fendant returned from beyond seas, 1 Can I. and that the 
plaintiff, 3 Car* I, required the redelivery, and he re- 
fused; and afterwards, the same 1st October, 3 Car. L 
converted them to his proper use ; "^it shall be intended, 
that the said goods came a second time to the defendant's 
hands ; and that they being in his hands, the plaintiff re- 
quired the delivery of them; and that afterwards, the 
same day, he converted them, and that upon thiff, conver- 
sion the plaintiff had grounded his action, and the plain^c^ 
tiff had election upon which conversion he would bring 
his action; and then he is clearly out of the said statute 
of 21 Jac. I. c. 16. the action being brought within two 
years after the last conversion, and so well brought. But 
Croke doubted how this action should be maintained, 
without showing how they came to the defendant's hands, 
where it is allowed that once he sold them, in 19 Jac» I. 
and converted the money to his proper use| and the alle- 
gation that he after refused to deliver, and converte4 
them to his proper use, without showing how he came to 
them, could not be good. But the other three Justice§ 

' (a) Cro. Car. 333. 
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being against him, they gave ru)e that judgmeiit should 
be entered for the plaintiff. 

So, where an executQr,(a) several years before, ha4 
left some household stuff in the house, by the consent of 
the heir, who used them afterwards; and within six years 
of the action brought, the executor, demanded the goods, 
and the heir refused to let him have them; whereupon 
trover was brought, and the statute of limitations plead- 
ed* It was held by the court, that the user before the 
demand was no conversion, nor evidence of it; for it 
was with the consent of the executor till then : and the 
demand being within six years, the refusal which ensued 
it, and is the only evidence of a conversion in the case, 
was within six years ; and if a trover be before six years, 
and a conversion after, the statute cannot be pleaded* 

Which construction, as far a$ its principle goes, would 
perhaps rule the time from which the statute should run 
in actions for negligence against persons on retainer, 
where the negligence complained of is in some transac- 
tion of more than six years' standing, but the damage to 
the plaintiff within that time. 

In such an action(^) against an attorney, the negli- 
gence imputed to him by the declaration was, that an 
annuity having been granted to the plaintiff, he had been 
employed as his attorney to prepare the securities, and 
to enrol the memorial. It then charged, that he had so 
negligently and improperly caused the memorial to be 
enrolled, that by reason of a defect in such memorial, 
the securities had been set aside by rule of court, and the 

(a) 7 Mod. 99, (b) 4 Ei»p, 18. 
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plaintiff had lost the benefit of his annuity, and the money 
paid for the same. Tlie defendant pleaded, first, not 
guilty ; and, secondly, the statute of limitations, that the 
cause of action did not accrue within six years. I'he 
plaintiff had assi^ed the annuity to one Kirkby. The 
annuity had been set aside ; and Kirkby had brought aa 
action against the plaintiff for the consideration money, 
inrhich he had recovered back : this bad taken place with- 
in six years. 

I^rd Kenyon said, as to the plea of the statute of 
limitations, he had not made up his mind on it ; but the 
in^lioation of his opinipn was, that the plea was insuffi* 
cient : that in the case of an action of trover, if goods 
are left in the hands of another, the statute of limitations 
does not begin to run from the time of delivery, but 
from that of the demand and refusal. 

Slander of title is not within the limitation of actions 
for slanderous words, because it is not actionable unless 
a special' daniage have arisen ; and the limitation of two 
years on slanderous words applies only to words actiour 
able at the time of speaking them. 

Error of a judgment in Windsor,(a) in an action on 
the case for slander of title. The plaintiff declared 
that he was seised in fee of lands, and the defendant 
said he had no tide. And the error assigned was 
that he did not show by bis declaration, that by the oc- 
casion of those words he had any prejudice. 

(c) Ci-o. Car. 140. 
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f The court agreed, that the declaration was not good, 
and so the judgment erroneous, because the action is not 
maintainable, without showing special prejudice, no more 
than for calling one whore or bastard, without showing 
special cause of temporal damage; and was not like 
words spoken which imply slander and temporal loss, as 
thief or bankrupt, or such like. But slandering of one's 
title does not import in itself loss, without showing 
particularly the cause of loss, by reason of the speaking 
the words, as that he could not sell or let the lands ; but 
being general words, they are not sufficient : and that it 
was out of the statute, as well for the time of limitation 
as for the costs. Nor is scandalum magnatum(a) within 
the statute. 

" In all actions upon the case for slanderous words, if 
the jury upon the trial of the issue in such action, or the 
jury that shall inquire of the damages, do find or assess 
the damages under forty shillings, then the plaintiff or 
plaintiffs in such action shall have and recover only so 
much costs as the damages so given or assessed amount 
unto, without any further increase of the same." 

The following cases will exemplify the principle that 
regulates the construction in actions for words, both as 
to the time and limitation of costs. In those cases in 
which no more costs than damages are given, the time of 
limitation is two years: where full costs are allowed, 
although the damages be under forty shillings, the action 
is out of the limitation of two years, but still within the 
limitation of six years ; which runs from the time of the 
consequential injury. 

{a) 1 Sid. 415. 



CM. 5.3 



Of\4ctioni on Torts. 



lOS 



' In an action(a) for words, for calling the plaintiff a 
thief, and for procuring him to be indicted and impri- 
soned for felony, until he was acquitted. Upon not 
guilty pleaded, it was found for the plaintiff, and ten 
shillings damages; (so. under forty shillings.) It was 
moved, that he should have but ten shillingsifor costs; but 
the court conceived, forasmuch as this was not an action 
for words only, but also an action upon the case, in na- 
ture of a conspiracy, and the defendant was found guilty 
of both, he shall have judgment for his ordinary costs, 
and that it was out of the statute. 

So, where the declaration(^) charged that the defend- 
ant, Jalsb et maiitiase^ spake of plaintiff these words, 
*' that the plaintiff committed felony," and procured him 
to be arrested for felony, and to be imprisoned for three 
days : the defendant pleaded not guilty, and found 
against him generally, and damages to twenty shillings. 
It was moved that he might have no more costs than 
damages, the damages being under forty shillings. But 
because there was a precedent shown in the above case of 
JLdxvardsv* Topsail^ it was resolved here to be out of the 
statute. 



/ 



But where the plaintiff(c*) counted that he was a clerk 
of the enrolment office, and the defendant crimen 
felontce ei imposuit^ by which he had like to have lost his 
office ; the defendant pleaded, that as to the imposition 
of felony, otherwise than by speaking of scandalous 
words, not guilty ; and as to the speaking of the words, 
non infra duos annos; to which the plaintiff demurred. 



{p) Cro. Car. 163. 



(A) Cro. Car, 306. 



(c) Rayra. 61. 
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On the trial, Wild, for tht; plaintiflP, said that this was not 
within the statute of limitations no more than slander of 
title. Jones, for the defendant, said, that the imposition 
of felony is actionable by itself, and then the other 
words are within the statute. Wild answered, that 
crimen felonim imponere cannot be by words alone, but 
by some act, as carrying him before a justice of peace, 
8tc. Twisden, J. If the words were actionable at first, 
then the damages after do not give cause of action; and 
the first plea is a bar, and the other fruitless ; and of that 
opinion was the whole court; and judgment was given 
for the defendant. 

In an action on the case(a) for words spoken of the 
wife by the defendant, viz. ^^ Mrs. Brown is a whores 
and has done as all whores do ;^^ per quod the plaintiff, 
being a tradesman, lost such and such, viz. A, B, &c. 
from being his customers, who were his customers be- 
fore, &c. Upon not guilty pleaded, the defendant at nisi 
prius gave evidence by way of mitigation of damages, 
that Mrs. Brown was a whore. And the evidence was 
very strong ; upon which the jury gave damages but 
twenty shillings to the plaintiffs. And it was moved that 
the plaintiffs plight have their full costs ; which was op- 
posed by Serjeant Darnall. And the court held, that 
this, action was not an action for slanderous words within 
the meaning of the statute, because the special damage 
is the gist of the action, without which it would not lie : 
and therefore such an action lies for the husband alone, 
without joining the wife, which is otherwise in a common 
action for words. And Law v. Norwood^ Cro. Car. 140. 
was cited, and allowed by the court to be a ca;5e in point. 

(«) L(i Raym. 831. 
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• 

kiA Poiretl^ Gh; J« sslid, that \{ the tiHiisitei- bfdilght s^tt 
ixXxkiri af Satterjr sigatttst J. S. fot a battery committe4 
tipon His servailt^ per faott seMtium dmmty if the jury. 
Upon not ^uUt^ pleaded, gave damages under forty 
shillings, the plaintiff shotild have full costs, notwith- 
standing the statute of 22 & 23 Car. II. c. 9. which al- 
lows^ in commoii actions! of battery, no more costs than 
daitiages, where th6 datftages are less than forty shil* 
lings. And the plaintiff in the« t>riiicipal c^e had fuH 
costs. 

And by the courtj iti Phillips v. fishjlja) which wa^ 
^n action on the case for these words, spoke of the plains 
tiff, viz. ^ Thou art a villain and thief;" quorum qutdem 
i>erbciruin propalatiohe^ the plaintiff was not only much 
damnified iti his fame and reputation, x>erum eiiam arrestat 

fuit^ by procurement of the defendant, and carried before 
a justice of the peace, ^id there imprisoned. If the fact 
that comes under the verum etiam was only laid in aggra- 

' vation of damages, so that the words are the git of the 
action, then the plaintiff can have no more costs than 
damages; but if it be laid as a distinct fact, for whicjh 
another action might be brought, then he shall recovet 
full costs. Actions of scandatum magnatum^ and for 
slandering a man's title, are actions for words, and yet 
not within the statute of 21 Jac. I. c. 16. for the statute 
intended only to prevent frivolous actions for words. It 
is true, where a trespass is laid with a per quod^ £s?c. as 
for instance, ^^ per quod sermtium^^ is^c* or ^*'per quodcon* 
sortium uxoris amis'tt^^ there, whatever comes under the 
per quod must be proved, otherwise the plaintiff cannot 
Uavea verdict, because that is the git of the action* But 

{o) 8 Mod. 373. 
O 
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in the principal case, the action is founded on the words 
spoken, and the procuring <he plaintiff to be arrested for 
ft* lony is laid in a different count, and the defendant is 
found guilty generally; the court therefore inclined that 
the plaintiff should have full costs. 

So, where the declaration(a) went on quorum quidem 
faUorum verborum propalatiohis prcttextu idem Carolus 
7ion solum in bonis^ nomitie^ et in negotiie suis honestisy 
multipliciter Ictsus et deterioraiua existit^ verum etiam oc^ 
casione verborum pradictorum per procurationem of the 
defendant, he was taken up. and carried before a justice;, 
(the words charging him with stealing a hen;) there was 
a verdict for the plaintiff, and one shilling damages; and 
it was movcvd in Trinity term, 12 Geo. I. for full costs: 
and by the opinion of the court, that the plaintiff should 
have full costs, because this was not laid as an aggrava- 
tion, but as s^ distinct fact; he spolce the words, and he 
procured him to be carried before a justice. 



\ 



But in an action(^) for words, the plaintiff set out in 
his declaration, that he was a house-smith by trade, and 
that the defendant spoke the words of him, (which words 
Mere actionable in themselves,) by reason of the speaking 
of which words the plaintiff had lost several customers, 
naming them particularly, to his damage of 100/. On 
the general issue pleaded, the jury found for the plaintiff, 
and gave him only five shillings damages. And it was 
moved, that the plaintiff might have full costs, though 
the damages were foimd under forty shillings, because he 
had received a special damage, viz. the loss of his cus- 
tomers; so that if the words had not been actionable of 

<a) &tr. 645. {b) Ld. Jlaym. \&3$. 
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themselves, this $icti6n would have been maiiftainable, by 
reason of the special damage. And the two cases between 
Phillips and Fish and Carter and Fish were cited. But, 
per Curiam^ Where the words are not actionable, but the 
action is maintained by reason of special damages the 
plaintiff has sustained upon account of the words, the 
plaintiff shall have full costs, though the damages are 
under forty shillings; for it is not the words, but the 
special damage is the cause of the action* But where 
the words are actionable of themselves, as in the present 
ease, and special damages are laid by way of agg^.vation, 
and damages are under forty shillings, there shall be no 
more costs than damages, for that is properly an action 
for words within the statute of 21 Jac. I. c. 16. And aa 
to the cases cited of Carter v. Fish and Phillips v. Fish^ 
upon considering that declaration the court held, that as 
it was laid, it was not barely laid in aggravation of da-' 
miiges, but was a distinct cause of action, importing cri^ 
men feloniacei imposuit^ and ditrefore the plaintiff there 
had full costs. In this principal case the court directed 
the plaintiff should have no more costs than dama^gjes. 

In the case of Surman v. Shelleto^{a) Mr. Harvey tnade 
a motion for full costs; though the jury had found only 
one shilling damages, they had given forty shillings cOsts. 
It was an action for words: and there was a colloquium 
laid about the plaintifPs trade; and also a special damage 
laid, of his having lost his business by reason of the 
speaking of the words. The words in question were con*' 
gained in the third count, on which third count the ver- 
dict was taken; ajid they were these: " Thou art a rogue, 
and thou hast cheated me of several pounds." The rule, 

(et) B«rr. 198S. 
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h^ said, WM, ^^ that wh^re the words are apt ac^qiis|b)^ 
in themselves, there shall te full po^ts, if special dan>s)ge#i 
are laid; though the damage^ found be under forty shil- 
lings." And to show that these words are not in ih^t^' 
selves actionable, he cited Hardr. 8« Wakf v. Chapman 
et Ux* and 5 Mod. 398. Sgvage v. Ro^ry* Indeed, if tbp 
n'prds spoken are in themselves actionable, and le^s i%^ 
mages found than forty shillings, ^here shall not be fulV 
costs except there be a QoUoquium^ and special da^C^agef 
laid as a substantive and independent injury. But ^^ 
court held the latter words, ^^ thou hast cheated me of 
several pounds," to be actionable; and tojU) Mr* iiary^y 
he must be content ^ith fprfy shillings qo^t^ 

Case for words.(a) The declaration vtated, that atf ^ 
public auction, on the 99th April, 17741, a a^all glass bot- 
tle bemg missing, the defendant said, first, ^^ That man 
[pointing to and meaning plaintiff]] h^s put one in hia 
pocket. I saw him take it: he has got it"-t-meaning to im** 
pute to plaintiff that he had feloniously stolen it. Second* 
ly, that he said, ^^ That man has put one in bis pocket. I 
saw him take it; and he has got it." Thirdly, that the 
words were, '* I saw him take it:" by means whereojf he 
was publicly searched, 4ind exposed to great disgrace; 
and one John Woolgar, and others, have since refused, 
to trust the plaintiff.' On not guilty, and issi,ie thereon, a 
general verdict was for the plaintiff. Damages, oiae 
shilling. 

Davy moved that the prothonotary, should allow full 
costs. He agreed the rule to be (as laid down in Burrt^ 
y. ferry y 2 Ld. l(aym. 1588. mvl ri^cognised by two case& 

(a) 3 BL 10^. 
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ia Barnes, 18 nod 25 Geo* IL) that where there are Special 
damagjes lai4 in the declaration, and the words are in 
themselves actionable, then, if the jury find a verdict for 
less than forty shillings, there shall be no more costs than 
damages ; for the special damage is only laid as a matter 
of aggravation,, and not as the cause of action. But if 
the words are not in themselves actionable, then the spe-^ 
cia) damage is the only cause of action ; and that will 
carry full costs, of whatever amount the verdict may be. 
In, the present case, he allowed the words in the first 
count to be actionable, as imputing the crime of felcmy: 
but those in the second or Uiird count, not being laid as 
a charge of felony, are not actionable. And this being a 
general verdict, some of the damages must be intended to 
be given upon each of those counts, which (though it be 
but a farthing) would carry costs, as it could only be 
given for the special damage. 

r 

Walker, for the defendant, insisted on the same rule, 
and that all the words in every count were equally action^ 
able, being all under the same introduction and con-r 
elusion. 

And of that opinion was the court, (absente De Grey, 

A 

Gh* J*,) that all three sets of words being under the same 
introduction, stating the good character of the plaintiff, 
and the intent of the defendant to caus^ him to be sus-*^ 
peeked of stealing, and being under the same conclusion, 
-were all equally actionable, 

And, by Qould, J. that the distinction, as stated by 
Davy, between words actionable and not so, with regard 
to their carrying costs, when coupled with special 
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damages, and the verdict under forty shillings, was a 
clear and settled distinction: there must be no more 
costs than damages. 

Blackstone, J. saidy that he must yield to the weight 
iof authorities which had settled this distinction, though 
he thought it was too artificial and refined. In his own 
plain understanding he could only conceive, that the 
smalliiess of the damages ought to exclude full costs, 
even though the plaintiiF complained of a special injury, 
whether the words are actionable or not; and therefore 
he had no scruple in discharging the present rule. But he 
could not scr well reconcile it to his own mind, that, cetteris 
paribus y the plaintiff should recover full costs if the words 
be innocent, but not so if they are highly scandalous. 

Nares, J. said^ the rule was certainly, as stated by 
Davy at the bar, and then by his brother Gould, there- 
ibre the rule was discharged. 

Trespass is within the words of the statute. With 
respect to trespass to lands, it. is enacted, that in all 
actions of trespass quare clausum fregtt^ wherein the 
defendant shall disclaim in his plea to make any title or 
claim to the land in which the trespass is by the^ declara- 
tion supposed to be done, and the trespass be by negli- 
gence, or involuntary, the defendant shall be admitted 
to plead a disclaimer, and that the trespass was by negli<- 
gence or involuntary, and a tender or offer of sufficient 
amends before the action brought : whereupon, or upon 
some of them, the plaratifF shall be enforced to join 
issue; and if the is^ue be found for the defendant, or the 
plaintiff shall be nonsuited, th& plaintiff shall be clearly 
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barred from the said action or actions, and all other suit 
col%cerning the same, v 

Trespass quare clausum fregit^ and to personal pro- 
perty, must be broug»ht . within six years: the statute, 
therefore, may(flr) be pleaded to trespass for mesne profits, 
and the defendant may by that mean protect himself from 
all but the Last six years. And trespass to persons must 
be brought within four years of the trespass committed* 
But when the trespass h^s been continued many years, 
and the staytfe of ^ limitations pleaded, the jury gives 
damages on^Hbr the time within the statute. 

In an action(^) for an assault, and imprisoning plaintiff 
from 10th August, 24 Car. II. until 2d October, 1 Jac. II. 
the time of exhibiting the bill, to which the statute of 
limitations was ple,aded, and found for the plaintiffj with 
entire damages: two exceptions were moved in arrest of 
judgnient; first, that a verdict cannot help what appears 
to be otherwise upon the face of the record. Now, heVe 
the plaintiff declared, that he was imprisoned the t^nth of 
August, 24 Car. II. which was thirteen years before; and 
being one entire trespass, the issue is found as laid in the 
declaration ; which cannot be for so many years between 
the cause of action and bringing of the writ; for if a 
trespass be continued several years, the plaintiff must 
sue only for the last six years,(c) for which he hath a 
complete cause of action ; but when those are expired, 
he is barred by the statute. Secondly, when the plaintiff 
has any cause of action, then the statute of limitations 



(a) Ran. Eject 444. {b) 3 Mod. 111. 

(r) The plea in this case "cvas bad, being '*Not guilty within six yeatll' 
whereat it should have been, "Not guilty within four yeaiV 
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begins; as in an action on the case for words, if they be 
actionable in themselves, without alleging special da- 
mages, the plaintiff will recover damages from the time of 
the speaking, and not according to what loss may follow. 

So in trover and conversion, when there is a cause of 

• 
action vested, and the goods continue in the same pos-^ 

session for seven years afterwards; in such case it is the 

first conversion which entitl^ss the plaintiff to an action* 

So in the case at bar, though this be a continued impii- 

aonment, yet so much as was before the ^^t brought ia 

barred by the statute*(a) g| 

On the other side it was contended, that the verdict ia 
good, for the jury reject the beginninfg of the trespass, and 
give damages only for that which falls within the siit 
years; and this may be done, because it is laid usque exht* 
bitionem biU<e. If the defendant had pleaded not guilty 
generally, then damages must be for the thirteen years, 
though* the plaintiff, on his own showing, had brought 
his action for a thing done beyond the time limited by 
the statute; but having pleaded ^^ Not guilty at any time 
within six years,** if the verdict .find him guilty within: 
that time, it is against him. Secondly, as to the objec- 
tion, that the cause of action Arises beyond six years, 
though it do appear so in the declaration, yet that doth 
not exclude the plaintiff, for there might have been pro- 
cess out before, or he might be disabled by an outlawry, 
yhich may now be reversed; or he might be in prison, 
and newly discharged; from which time he hath six years 
to begin his action ; for being under any of these circum- 
stances, the statute does not hurt him. 

(fl) S KcH. «I3. 
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Curta.^— If an action of false imprisonment be brought 
for seven years, and the jury find the defendant guilty 
but for two days, it is a trespass within the declaration* 
This statute relates to a distinct,(a) and not to a conti- 
nued act, for after six years it will be difficult to prove a 
trespass : many accidents may happen within that time, 
as the death or removal of witnesses, &c. Judgment was 
given for the plaintiflF* 

And trespass, with consequential damages, is within 
the statute, though it has not yet been settled whether the 
limitation be six or four years ; but either way is well 
enough on general demurrer. 

The plaintiff complained of a plea of trespass,(6) and 
stated that the defendant, on 1st January, 1792, and on 
divers other days, &c. at, &c. with force and arms made 
an assault upon G. the plaintiff's wife, and then and 
there seduced her, &c. whereby the plaintiff, during all 
the time aforesaid, lost and was deprived of the comfort, 
society, and fellowship of his said wife, and of her aid 
and assistance, &c* and other wrongs to the plaintiff the 
defendant did, against the peace, &c* and to the damage 
of the plaintiff of 20,000/. Pleas ; first, not guilty of 
the premises ; second, not guilty of the premises at any 
time within six years next before the exhibiting of the 
plaintiffts bill. Replication joining issue on the first plea, 
and demurring generally to the second; joinder in de* 
murrer* 

In support of the demurrer it was contended, by Wood > 
that the statute of limitations could not be pleaded to an 

(a) 3 Keb. 013. (6) 6 Enst, 389. 
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action of trespass for an assault and consequential da- 
mage, but that it was confined to trespass quare clau* 
sum fregH^ or trespass for taking goods, which must be 
brought within six years after the cause of action, or to 
trespass for an assault and battery, &c« avhich must be 
brought within four years, and is confined to such actions 
brought by the party personally injured. That according 
to a MS. case of Cook v. Sayer^{a) with which he had 
been furnished, the court, in deciding tht? demurrer to the 
plea of the statute of limitations, considered the action 
as an action on the case, and not of trespass, which was a 
mistake, and was so noted to be in Batchelor v. Biggs/h) 
He then read the following note :— ** Ci^oi^ v. Sayer 
was an action brought by the husband against the de- 
fendant for criminal conversation with his wife* Plea, 
not guilty within six years, to which there was a deintir- 
rer. The question was, if the action were trespass and 
assault, or case t If the former, the pica was bad, because 
it ought to he brought within four years ; if the latter, 
it was good. Curta^ without hearijig any argument, 
this was an action on the case. If it were trespass and 
assault, the wife must have joined judgment for the de- 
fendant." Secondly, he contended, that supposing the 
statute of limitations was plea dable to such an action,, 
the plea ought not to be, ** Not guilty of the premises, 
&c. within six years ;" but that the cause of action did 
not accrue within^ six years, the gist of the action being 
the consequential damage, namely, the deprivation of 
comfort, &c.; as, if assumpsit be brought upon a promise 
tp do an act at a future day, which was not then done, 
the plea cannot be non assumpsit infra sex annosy but 
actio non accrevit infra sex annos. Gould v. jfohnson.(cy 

(a) SWils. 85. (*) S Bl. Rep. S55. (c) Salk. 422. 



CH. 5.3 Of jietiohs on Torts* 115 

Scarlett, contra^ was stopped by. the court. 

Lord EUenborough, Ch. J. The cause of action in 
these cases, arises from the time of the injury done by 
the defendant by the corruption of the body and mind 
of the wife : for from that time she is less qualified to 
perform the duties of the marriage sta te. Then the 
question is, whether this be an action on the case, or an 
action of trespass and assault ? And it is said, that the 
latter description only applies to personal assaults on the 
body of the plaintiff who sues ; but nothing of that sort 
is said in the statute. No doubt that an action of tres- 
pass and assault may be maintained by a master for the 
battery of his servant,, per quod servitium amisit; and 
so by a husband for a trespass and assault of this kind 
upon his wife, /»^r quod consortium amisit. Then it is 
said, that the case of CooAe v^ Sayer was decided on the 
supposition that it was ah action on the case. It might 
be material to consider that point, if the question now 
were, whether the limitation of six, or of four years only, 
applied to this case : but if the defendant take the longer 
period, and plead not guilty within six years, that, of 
course, must include that he is not guilty within four 
years, and the plea not having been specially demurred to, 
is therefore good in either way of considering it. I do not 
know what my opinion would have been if the point had 
now first arisen, whether to have considered this as,an action 
on the case or trespass : but it having been considered 
in Cooke v. Sayer as an action on the case, I should be 
inclined so to consider it. But, whichever it b^ taken 
to be, the bar equally applies to it. 
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Lawrence, J« At »ny rate, it would be going too far 
to say, that there is no limitation whatever to such an 
action as tht present ; and if there be a limiution of it, 
it Ofiust either be of four or of six years : and then the ob» 
jt ction to the plea is resolved into a mere matter of form, 
which cannot be taken advantage of on general demu]>* 
rer. But upop the question, whether an action of this kind 
be trespass or case, besides the case of Ci>oie v* Sayer^ 
and where, it is to be observed, that the plea was in the 
same form as the present, there was another case, of 
Parker V* IronfieUy in this court, \x\ Hil« term, 19 Geo« 
III. in which the declaration charged, that the defendantp 
on the 1st day of November, 1777, and on divers days 
and times between th^ day and the exhibiting of the 
plaintiff's bilU made an assault upon Mary Parker, the 
daughter and servant of the plaintiff, and debauched the 
said Mary, and carnally knew her, whereby he was de- 
prived of her service. And Mr. Justice BuUer has. 
written on the back of his paper book, ^^ This is an ac- 
tion on the case, and not of trespass, and therefore ^ di- 
vers days^^ &c. proper." And then there is this further 
endorsement on the paper book, ^^ Declaration for de^ 
bauching daughter, that defendant on divers times, be. 
assaulted, Sec. good ; for this * is an action on the case : 
aliter^ in trespass for assault." He therefore certainly- 
considered it -as an action on the case, and not an action 
of trespass and assault. But leave was then given to 
withdraw the demurrer, on payment of costs. 

Le Blanc, J. I had doubted whether the case just 
mentioned was decided on the ground of the nature of 
the action, having myself a very short note of it. But 
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I considered that this was either an action on the case, 
or an action of trespass, within the statute of limitations ; 
for it would be very singular if this were to be consi- 
dered as trespass of such a kind as to be takeii out of so 
beneficial a statute* And in eiUier way of considering 
it, the plea is a good bar. 

/ Judgment was given for the defendant. 
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CHAP. VI. 

Of the Commetwing and Suing of Actions. 

THE statute requires that the several actions therein 
mentioned shall be commenced and sued within the time 
limited; but the legi8lature(a) purposely avoided men- 
tioning the teste of writs, the exhibiting bills, the arrest- 
ing, the holding to bail, summoning, serving, or any- 
other form of process ; but leaves to every court to say^ 
^^ what act of the party commences the suit i^ and, after 
the limited time, forbids that being done. 

In the king^s bench, by the general rule(3) and course 
of the court, the filing of the bill is the coi^mencing of 
a suit, and the bill of Middlesex, or latitat^ but process 
to bring the party in; except where replied to avoid the 
statute of limitations, or a tender when these processes 
are considered as the commencing of a suit. 

To a plea(c) of the statute, the plaintiff replied a latitat 
purchased a long time before, with the intention to de- 
clare in that action : and the court held that he had, by 
that latitat^ saved himself from being barred, for it was a 
commencing of an action in the king's bench. 

(fl) Barr. 950. (*) Cowp. 454. (c) Sid. 52. Cai-tb. 232. 

5 



♦ 



#H. 6i] Of the Commencing^ &fc. of Actions. 119 

But if the latitat be for a smaller sum than the damages 
laid, the court will not intend it to be for the same cause, 
unless so stated. 

In an action(<7) on the case, &c. the plaintiff declared 
and laid his damages to four hundred pounds. The 
defendant pleaded the statute of limitations, *^ non as- 
sumpsit infra s^x annos.^'* The plaintiff replied, that he 
sued oiit a latitat to take the defendant two years before 
the action brought for^l50/. And upon a demurrer to 
this replication^ it was insisted, on the part of the defend* 
ant, that these were different actions ; for no man would 
take out a latitat for 150/. and declare ad damnum 400/. 
It is true, if the plaintiff had averred it had been one and 
the same cause of action, it might havebeen otherwise; 
and so it was ruled by the court. 

But as a latitat^ when sued out in vacation, is tested of 
the preceding term, and therefore the action may appear 
to have been commenced within time, when, in fact, it 
was barred by the statute, the defendant may rebut 
this, by showing the very day on whicE the latitat was 
takesi out. 

By Lord Mansfield •(^) There never wafs a plainer pro- 
position, conceived in plainer £nglish words, than the 
rule laid down by this act of parliament. It enacts, 
** that all actions upon the case (other than such accounts 
as concern the trade of merchandise between merchant 
and merchant, their factors and servants) shall be com- 
menced and sued within six years next after the cause of 
such actions or suit, and not after." 

^a) 8 Mod. 109. (6) Burr. 95<l. 
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The statute k negative^ and prohibits that which must 
be the act of the party; be the form as it may, the suing, 
commencing, or bringing an action, roust be by some 
act of the party: and that is the thing prohibited, after 
the explanation of the limited time. 

The preceding act of limitation, 32 H. VIII. c. 2. com- 
putes the prescription from the time run before the teste 
of the. writs therein mentioned : but because that would 
not be a true criterion of the time of commencing suits 
within the provisions of this statute of 21 Jac. I. c. 16* 
the legislature has, in the latter, (which professes to be 
made for quieting of men's estates and^avoiding of suits,) 
purposely avoided mentioning the teste of writs, the ex* 
hibiting bills, the arresting, the holding to bail, summon- 
ing, serving, or any other form of process; but leaves to 
every court to say, ** what act of the party, commences 
the suit;" and after the limited time, forbids that being 
done. The moment the six years expire, the prohibition 
attadkes : the legislature says, ^^ he shall not sue after 
that time." If the time expired in June, and he takes 
out his first process in October, the act done by him in 
October is prohibited, and against the law ; for the statute 
says, he shall npt sue after* If, by antedating the writ, he 
does sue after, then this effect of antedate is directly 
contrary to both the words and meaning of the act of 
parliament. 

If so plain a thing can be made plainer, there happens 
to be a clause m the act which is decisive :(a) ^^ Suf&cicnt 
amends may be tendered for an involuntary trespass be- 
fore the action brought."- Apply the argument to this 
clause, and the provision will be thus: ** To prevent 

(a) Sec 5. % 
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frivolous and vexatioiis suits, there may be a tender of 
sufficient amends before the action brdught : but by an 
implied reference to the course of the court of king's 
bench, the party qiay, after the tender, bring his action 
with an antedate, which shall overreach and defeat the 
tender.'' And so the imfdied reference repeals the ex* 
press text. 

' The statute did not intend to bar, unless the party had 
acquiesced six years. But he who sued out a latitat^ tp 
faring the defendant into custody that he might declare 
against him, did not acquiesce within the true meaning 
of the act ; though artificially, the bill is, upon the record, 
the first step. The day he sued out the latitat he might , 
have taken out an original : and any construction of the 
statute to make it bar one form of suing, while others 
were open, was nugatoiy*, and contrary to its true intent. 
But to bring it within the equity of the law, the Jatitai 
must be taken out with an intent to declare in ^t ac«. 
tion, and must be continued to filing of the bill. 

Wheh the replication of a latitat came to be allowed 
to save the bar, and prevent the rnnning of the statute, 
because suing out a latitat was, in real truth, an act of 
diligence of the party, and the first step towards recover- 
ing his demand by the action depending^ (though in a 
strict legal sense, by the course of this court, such action 
18 not deemed to b^ brought tiQ the bill is filed,) it would 
be most extraordinary and most unequitable, not to allow 
this equity to be rebutted by the defendant^ by showing, 
^ that, in real trnth, the time was run before the plaintiff 
took any step^^' He was actusdly barred before he sued 

out the latitats though, ik form, by the cdiirse of this coiort, 

Q 
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as the action is supposed to be brought later, the latitat 
is supposed to be taken out earlier, than the real truth. 

Therefore, we are all clearly of opinion, that withiii 
the true meaning of the act of parliament, six years 
having expired before the latitat was in fact taken out, 
is sufficient to rebut the matter of the plaintiff's replica- 
tion; which alleges, that although the suit was not 
brought within the six years, according to the course and 
legal notions of this court, yet, in fatt, it was brought 
within the time by suing out the /a^i^af. 

Second point— Whether the party majTbe permitted to 
show that the latitat was^ taken out after the six years 
expired? 

If the teste of ^latitat was conclusive, wrong must 
necessarily be done, in many other cases as well as the 
present, and great inconvenience and absurdity would 
foQciw. No man, whose cause of action arose in the 
vacation, could sue out this process till the next term ; 
which wQuldbe an injury to plaintiffs, and defeat the 
very end for which this practice was introduced* 1 he 
defendant might be arrested long before the writ : he 
might be sued after he had tnade a legal tender, which 
would be a. manifest injury to defendants. But the 
court would not endure, that a mere form, or fiction of law, 
introduiced^ for the sake of justice, should work a wrong, 
contrary to the real truth and substance of the thing : and 
they have, for one hundred and . fifty years, uniformly 
^held, " that where itl)ecame material to distinguish, they 
would consider the day when the writ was ta||^en out as 
the substance, and the teste as the form." . 
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In the case of Pigot v. Rogers ^{a) it was held, th?it a 
latitat hfi^xing date before the bond upon which the action 
was brought, but returnable after, was right; because, 
says the court, "the process always bears teste the last 
day of the term before." 

So in 3 Keb. 213. an obligation " not to prosecute be- 
fore a limited time," was holden not to be broken by a 
latitat taken out after the time, though it was tested be- 
fore : the reason given is, because the latitat is not 
suable wi A any other teste than of the preceding term. 

Where the arrest is before the actual suing out of the 
writ, it has been often determined that it cannot be justi- 
fied ; and that the day when it issued may be averred 
notwithstanding the teste is before the arrest. 

The case of Bilton v. Johnson and others^b) was tres- 
pass and false imprisonment in London. Xhe defendant 
pleads that J. S. sued forth a writ of latitat^ the first day 
of Trinity term, directed to the sheriff of K. ; and by 
virtue of that, the jsherifFof the said county made a war- 
rant to the defendant, whereupon he took the plaintiff; 
(which is the saine imprisonment ;) absque hog that he is 
guilty in London, vel aliter^ vel alio modo. vThe plaintiff 
replies, that the said, writ was, in truth, prosecuted afl^r 
the imprisonment, (to wit,) on the 9th of August. Upon - 
this the defendant demurs. And it was adjudged for the 
plaintiff; because, although the t^ste of the writ is upon 
record, and the plaintiff cannot aver against it, yet here 
will be great inconveniences, if the plaintiff cannot 
stt forth the very time when it was purchased :* and the 

(o) Cro.Jac. 56«. (6) Uavm. l6i. 
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rektion of the date to the last day of the preceding term 
ia>only calculated to preyent fraud^ but not to justify k 
tort. 

And in the same case^ Lord Ch. J. Kel3mge is(£i) re- 
ported to have said, that the time when a latitat is sued 
forth is traversable, and may be averred otherwise than ac- 
cording to the teste: which was agreed by the whole court ; 
for a relation shall not work a wrong, if a man be taken 
in the vacation by warrant without writ, and a latitat be 
procured, tested in the preceding term, it shall not dis-- 
charge the wrong done after the teste, and before the 
actual taking out of the writ ; but the plaintiff may take 
issue when it was prosecuted in truth. 

In the case of Haffxvay v. MerreylV) it was holden, that 
though a latttqt may be taken out before the cause of ac- 
tion, yet the party cannot be arrested upon it till after; 
and in that case the court discharged the arrest. 

« . ' 

In the case of Chauney y. Rutter^^c) in trespass and, 

false imprisonment, the defendant justified by arrest on a 
latitat. The plaintiff replied, that the writ was taken out 
after the arrest; to which replication the defendant de- 
murred. Et per Curiam — The antedate of the writ will 
not suffice, if the proceeding be after. 

So as to tenders. In the case of Watts v. Baker ^d) it 
was holden, " that a tender came too late after an krrest 
upon a latitat^^ But the ground of that case implies, that 
if a tender was made before the latitat taken out in fact^ 
ikhe retrospective teste of the writ (which might be even 
before the cause of action) could not deprive the de- 
fendant of the benefit of that tender. 

(fl)3Keb. 198. (c)3Keb.9ia. 

{hi) 1 Vent. 2«. (rf; ero. Car. 864. 
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In an action upon the case, where it is necessary to 
state the taking out a latitat^ the party may declare diat 
it was sued out such a day in the vacation, bearing teste 
the last day of the preceding term ; or if the teste only be 
stated in the declaration, and the question should turn 
upon the precise day when it was taken out, the jury may 
find it. And this was adjudged(a) so long ago as the 
reign of Charles II. 

The declaration alleged the latitat to be sued out of 
the court on the 21st of January: the jury found that the 
teste of it was on the 2Bth of November, being the last 
day of the preceding term^ but that it was indeed sued 
out of the court on the 21st of January, as the plaintiff 
had declared. The declaration was held to be good, be- 
cause it was according to the truth of the fact, though 
the teste of a latitat must bre of the preceding term. 

In the same case, reported in 1 Ventr. 362. it is stated, 
that a special verdict was found, ^^ that the latitat bore 
teste the 28th of November, 32 Car. II. but was really 
taken out the 2l8t of January following." Holt, who was 
counsel for the defendant, argued, that by law it must be 
deemed to be taken out the 28th of November, when the 
teste is. Lord Ch. J. Pemberton is reported to have 
given the rule in the following words : " We know the 
course of this court is to teste latitats taken out in the va- 
cation as of the term preceding: and the course of a court 
is the law of a court. The plaintiiF might have declared, 
that he sued out a latitat the 21st of January, tested the 
S8th of November preceding; and if he be not estopped 
to declare so, surely the jury may find the whole matter^'^ 
And so judgment was given for the plaintiff. 

(fl) Sir T. Jones, 149. 
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But there is one act in the statute book which alone 
woiild be decisive that the true time of suing out the vrit 
4nay be shown, and that is 5 W. & M. c. 21, a. 4. where 
(for preventing abuses by arresting persons without legal 
process) the officer is required to enter the very day when 
the writ is signed; But if the very day could never be 
shown in pleading or evidence, it would have been most 
af)surd to have provided a record from which it might 
appear. The statute does not enact that the teste shall 
not be conclusive, but t^kes it for granted that it is not. 

It was due to the great and long litigation which this 
question has borne in Westminster-Hall, to consider 
carefully every thing that has been said, and to look into 
every case and authority that has been quoted oh the other 
side.— I have done so : and, upon the most minute exa- 
mination, am not able to find any principle of law, deter- 
mination, or authority, which contradicts the proposi- 
tion I have endeavoured to prove, viz« that where the 
true time of suing out a latitat is material, it may be 
shown notwithstanding the teste. 

The arguments against allowing such an averment, are 
drawn from rules and cases, the reason of which is not the 
same, though they bear a seeming similitude in sound. 
No conclusion can be drawn from rules established in the 
case of a writ which ought to bear date the day it is sued 
out, and which may be quashed, upon motion, for irregu- 
larity, if it be antedated. I allow the maxim laid down id 
Plowden,(/i) and many other books, *' that no man shall 
be allowed to plead or prove that such a writ was sued out 
on a different day from that on which it bears date.'^ 
Plowden gives the reason :— -Because contradicting the 

(a) Plowd. 491. b. 492. a. 
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teste tends to discredit some judicial or other officer of 
records But this only goes.to the mode of redress : the 
ftdse date does not finally conclude the party. His redress 
is in a summary way, by application to the court out of 
which the writ issues t and therefore, in the Y:ourt of 
exchequer, in the case of The King v. Mann^{a) upon an 
extent, the court inclined to disallow the plea, and set 
aside the writ, upon motion, because it was smtedated. 

But an averment, *^that a latitat tested the last day of 
the precedent term, issued in the vacation, does not 
tend to discredit the officer;'^ for, by lawy it may so 
issue, and ought to be so antedated. It cannot be set 
aside, upon motion, for irregularity ; because it is right. 
The averment does not contradict the record, because, 
taking the course of this court, together with the teste 
of the writ, it stands indifferent whether the writ was 
sued out the last day of the term, or in the vacation. 
And there is the difference between such a writ as this, 
and those that are intended by Plowden. 

The reason why nobody shall be permitted to aver that 
a judgment was signed after the first day of term, or that 
a fieri facias was taken out in the vacation, is, because 
the fact is not relevant : the legal consequences do not 
depend upon the truth of the fact, on what" day the judg- 
ment was completed, or the writ of fieri facias actually 
taken out, but upo;i the rultf of the law, ^^ that they shall 
be deemed complete and binding, ito all intents and pur- 
poses, by relation.'* ** 

r 

The moment the law said, ^^ Judgment shall^bind pur- 
chasers only from the signing," it followed, that in the 
oase of purchasers the time of signing might be shown. 

(a) 2 Stra. 749. 
R 
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If, to invalidate the writ., there was an averment that it 
issued on a day in the vacation ; there the inference would 
hold, from the case of a judgment, or fieri factoB ; and, 
to be sure, such an averment could not be allowed, be- 
cause to that; purpose the fact is not relevant; for, by law, 
a latitat may issue in the vacation, tested the last day of 
the precedent term. Authorities, that a latitat is void if 
it bears teste out of ternl (which is the cas« of Buckridge 
V. Wright ^{a) prove nothing to the present purpose, be- 
cause it is equally certain that it may be purchased out 
of term, provided the teste be formal. The case of Jones^ 
an Attorney i v. Burnet ^{b) wpon a writ of privilege, is not 
applicable. The court there held the replication to be 
insufficient, but abated the writ ; and the ground they . 
went upon was, that it appeared, on the plaintiff's own 
showing, that his writ bore date before his cause of ac- 
tion, though, in fact, taken out after. But they consi- 
dered that writ in the nature of an original, and there- 
fore abateable, if it bear date before the cause of action. 
Now, the direct contrary is the established law in the 
case of a latitat; for it may bear date before, if reallyr 
prosecuted after, the cause of action. 

« 

The case of Aldworth v..^z/^cA{n«^n(c) has been much 
relied upon, though it was never argued again. Judg* 
ment m^fis said to have been given for the plaintiff, and 
no cause shown : but no judgment is entered on the roll. 
And there might be a^very good reason to give judgment 
for the plaintiff, ^fipon the true construction of the cove- 
nant. The words might very fairly take in all process as 
of that term; especially a judicial writ, which must pro- 
ceed upon a ground prior to the end of the term. The 

(a) HJl. 12 G. L B. R. {b) P. 5 G. II. C. ». (c) 1 Lutw. 899. 
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reporter supposing the time of suing out the scire facias 
to be material, passes a strong censure upon the judg- 
ment, if it Slopped the party from showing the truth : 
foi* he says, ^^ If such be the ground then, in judgment 
of law, a covenant may be broken when, in reality and 
truth, it never was broken : quod notaJ^^ And it would 
be well worth noting, indeed, for no proposition could 
be more unjust. 

Upon the argument in this cause it was said, that Lord 
Hardwicke, ■ in the case of Hoare v. TateSy{a) was of 
opinion against the averment ; and that Mr. J. Lee came 
over to that opinion ; and that his lordship was ready to 
have ^iven judgment, when he was told the parties had 
agreed* 

I cannot form an opinion upon a point of law which 
would not be shaken by so great an authority : but his 
lordship has been so good as to let me have his notes of 
the two arguments in that case before him. There is no 
notice taken, in his lordship's own notes, of what might 
fall from himself : and it does not appear, from his lord- 
ship's notes of what Mr. Justice Lee said, that he chan- 
ged his opinion. His lordship says, he believes he had 
not formed a conclusive judgment in his own mind ; and 
that he certainly had made no preparation towards de** 
livering it in court. And he has been pleased to tell me, 
that he inclined to the opinions of Mr. Justice Page and 
Mr. Justice Lee (who were for admitting the averment in 
the defendant's rejoinder) against the opinion of Mr. 
Justice Probyn, who thought it could not be admitted by 
law. And we are all, most clearly of opinion, that the 

(a) P. 5 G. 11. B. u. 
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averment in the defendant's rejoinder aught by law tx^be 
admitted ; consequently, the demurrer mus^t be over'< 
ruled, and judgment given for the defendant. 

And in the common pleaSf(a) in an action of aasumpr- 
* sit for goods sold, to the statute pleaded, the plaintiff re- 
plied, that before the six years were out he brought an 
original in trespass against the defendant, with the intent 
to declare against him in assumpsit^ according to the cus- 
tom of the court. The defendant said, that there was 
no such record ; and the plaintiff produced an original in 
trespass, brought within the time, against the defendant 
and two others; and it was in tr^espass and assault in Lon- 
don: and it was moved, that this record did not make 
good the replication, for it was against three, and it 
should have been in a ciausum /regit; for that was said to 
be the course of the court to declare in any thing upon 
such a writ. No judgment was given in this case : but 
as to the suing of an original in trespass and assault,, 
contrary to the custom of the court, the prothonotary in- 
fornied the court, that the original being in London, the 
cursitor would not make a ciausum fregH into London, ; 
and therefore, though in other counties that was to be, 
yet trespass and assault would do in this case ; and such 
was the constant practice ; and that it was not material 
though others were joined in the writ with the defendant j 
but the court doubted of the practice. 

And in the subsequent case of Every v. Cartery{b^ 
wherein the plaintiff declared on several promises, to 
which the statute of limitations was pleaded, the plaintiff 
replied an original, prosecuted against the defendant 



(a) S Vest. 194. 



(6) 2 Vent. 259. 
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before six years were elapsed. The defendant craved 
oyer of the writ, which was in trespass guare clausum 
fregit; and denied that the writ made good the writ 
mentioned in the replication. To . this the plaintiff de- 
murred; and the court agreed that it was the practice then 
settled in the court, to take out such an original in a 
eiaiisum fregit^ and to declare in assumpsit^ or the like. 

But(6i) where the assumpsit was laid in one county, 
and the replication to the plea of the statute of limita- 
tions showed a writ of clausum fregit brought within 
six years in another^ the judgment of the common pleas, 
that this writ had avoided the statute of limitations^ wa$ 
reversed on error; and Holt, Ch. J. said, though such a 
writ of clausum fregtt might be a sufficient process to 
bring in the party, and compel an appearance, yet it 
could not be an original to avoid the statute of limita- 
tions : that way of proceeding was to eradicate all this 
principles of law. 

So, where a clausum freglt(Ji) in Dorsetshire was re- 
plied, to avoid the statute of limitations, in an action of 
assumpsit in London, in which the court of common 
pleas gave judgment on demurrer for the plaintiff, which 
was afterwards reversed m error in the king's bench, be- 
cause the continuances of the writ did not appear. 

Holt, Ch. J. in giving judgment, said. You say that it 
is the course of the court, time out of mind. The 
question is, whether that must be granted ; or, if it be 
contradicted, how it shall be tried? It cannot be by jury ; 
therefore alleging or not alleging is not material ; for 



(a) Ld. Raym. 55S. 



(6) 12 Mod. 570. 
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if it be the course of the coart, it is matter of law, of 
which we, as judges, must take notice. Such a way has 
obtained, but the question is, whether such a course has 
efficacy enough to be a good ground for a declaration ; 
and suppose, when the defendant comes in, and puts in 
bail, he demands oyer of the original, do you think it 
will be enough to give him oyer of the clausum fregtt f 
And he asked here, could an original in Dorsetshire be 
a foundation for a declaration in London ? 

£rror(a) was brought upon a judgment in the common 
pleas in indebitatus assumpsit^ and the action laid in Leice- 
stershire. I'he defendant pleaded the statute of limita- 
tions, and the plaintiff replied a clausum f regit in Derby- 
shire, sued within six years, to arrest the defendant ; and 
when he was brought in to declare agaiiist him in aS" 
sumpsitj according to the course of the common pleas, 
the defendant rejoined, that he did not assume within six 
years before the issuing of the clausum f regit ; and upon 
issue thereon, a verdict was given for the plaintiff, and 
judgment accordingly, in the common pleas. 

And upon the general errors assigned, Mr. Parker, for 
the defendant in error, argued, that supposing the clau- 
sum fregtt was sued with intent to declare in another 
action, and was well continued until the time of the de- 
claration in the said action, that will be a sufficient pro- 
secution within the statute of limitations : and that^ 
though in this case the clausum fregtt was not continued, 
yet that will be aided by the verdict ; which will tlistin- 
guish this case from that of Mois v. Brereton^{b) and of 
Kinsey v. HaywardJ^c) which cases were adjudged upon 

(a) Ld. Raym. SftO. {b) Ld. Raym. 553. (c) 12 Mod. 570. 

1 
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the paint of the discontinuance* That such a writ sued 
will avoid the operation ,. of the statute of limitations; 
because the words of the statute are general, ^^ shall be 
commenced and sued.'' If it had been said, that an origi- 
nal shall be sued, the objection here would have been 
strongn but now the sole question is, what shall be said the 
eommencement and suit of an action? Whatsoever is a 
proper method to bring the defendant into court to answer 
will be the commencement aud suit of an action ; because 
an action, in Co. Litt. 185. is defined to be nothing butyi^^ 
prosequendi injudtcio quodsibi debetur. That a clausum 
fregit is proper for that purpose, appears, first, because, 
if a man lives in one county, and commits a trespass in 
another; if he be su«d by original in trespass, there ought 
to be an original, and a capias upon it, in the proper 
county ; and then a testatum capias in the county where 
he lives ; all which dilatory proceeding is saved by the 
suing of a clausum fregit at once; and by declaring 
against him in the proper county when he comes in. 
Secondly, if a man makes a contract in the vacation, in- 
tending to run away immediately, if he be sued by origi- 
nal, he must be let go at large, because one cannot have 
an original but of the precedent term, which will be before 
the cause of action. But now, by the help of this clausum 
fregit J one may arrest him presently, and declare 
against him in a proper action the next term. The sta* 
tute of 13 Car. II. st. 2. c. 2. in the preamble, takes notice 
of these clausum fregits^ that they were processes used in 
the commencement of actions. And the said course is 
confirmed m T. Jones, 217. Atkins v. Jay. Besides, that 
there are other commencements of suits in the common 
pleas, than hy original, as by bills of privilege. The true 
eomcnencement of every action, in point of law, is a 
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proper original in such action; and therefore, strictly 
speaking, a cUmmm fregit cannot be an original, but in 
an action of trespass : but yet, if, by the course of the 
common pleas, a clausum /regit issues before the suing 
of a proper original in any action, and is used as process 
to bring the defendant in, and upon §uch clamum /regit. 
he is arrested, &c. the suing of such clausum /regit will 
be a suing, and commencement of an action within 
the meaning of the statute of limitations; for it is 
equally a demand of my right. And what shall be, and 
what shall not be, a commencement of an action, must 
be determined by the course of the court* And that is 
the reason why a bill in the king's bench is held as the 
original there, and the want of it aided by verdict by 18 
Eliz. c. 14. within the words, ^^ want of any writ, origi- 
nal," &c. Hob* 204. This statute has been expounded 
liberally, as to the saving the writ of the parties : there- 
fore, it has been resolved, that where an action has been 
commenced by plaint entered in an inferior court within 
these six years; and then the action has been removed by 
habeas corpus^ and the statute pleaded ; though the pro- 
ceedings were here de novo^ yet the entry of the plaint in 
the inferior court was such a proceeding as would avoid 
the statute of limitations; and that the proceedings 
upon the habeas corpus were in some sort a continuance 
of the former suit. 1 Sid. 228. Whitwith v. Hovenden^ 
and the case in 3 Lev. 245. is exactly a case in point. 
Then, he said, that the case of latitats in this court were 
of the same nature ; for they are issued for a supposed 
trespass, and when the defendant comes in, he shall an- 
swer in other actions. - But the case of the latitat is the 
stronger case; for a latitat may bear teste before the cause 
of action, 1 Vent. 28. : and the bill of Middlesex in this 
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court IS never filed, and the latitat is the first process. 
Dyer, 1 1«. Cro. Can 264. So the clausum f regit is the 
£rst {MTocess in the common pleas, and always filed« 

Direction ; that there is no foundation for this aver- 
ment, $ince there is no clause of Ac etiam billce in it, as 
there is in latitats. 

Answer. The same objection held in all cases of latitats 
before the 13 Car. II. st. 2. c. 2. in compliance with which 
statute the said clause was inserted in laiktats^ as appears in 
1 Keb. 598. and so it is at this day in all latitatSy where 
special bail is not required. As to the matter of the dis- 
continuance, he said, that it was aided by the verdict by 
the 32 H. VI I L c. 30. And he cited several cases of de- 
fects aided by verdict, as Yelv. 129. Kendrick v. Pargir 
ter; 1 Saund. 226. Stennel v. Hogden; 1 Lev* 196. Cro. 
Car. 240. the case of Gidley v. Williams; Raym. 634. 
Allen, 32. Cro. Jac. 434. 2 Keb. 188..230* the case in 
point upon a plea of a latitat. 

1 
♦ / - ■ 

JB contra^ it was argued by Mr. Cheshyre, for the plain- 
tiff in error, that both cases cited by Mr. Parker, of 
Mots V. Breretony(ja) and Kinsey v. Hayxvardj(J}) were 
adjudged upon this reason, viz. the originals were not 
proper in the said actions ; and thajt this was worse than 
any of them, because this action was brought by execU'* 
tors, and the clausum /regit was for a trespass done to 
them in their own right, quare clatisum ipsorum fregit; 
that the verdict would not help, begause the original was 
improper, and therefore the issue void and immaterial; * 
but in the cases cited of the. other side the issues were 
proper. 

(a) Ld. Raym. 55^. {b) 12 Med. 570. 
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Holt, Ch. J. said, that this case was not like the case 
of latitats in the king's bench; because a latitat is an 
ancient process of this court, and was a process of this 
court at the time of making of the statute of limitations^ 
and the use only to bring in a man in custody ; and then 
they declare against him in custodia marescalli marescal* 
eia:. But when a man is brought in by a clausum 
fregit in the common pleas, they do not declare against 
him in custodia guardiani de la Fleets but upon an original 
proper for the action. And this practice of clausum fregit 
in the common pleaB is new, and they have another way 
to sue there, viz. by original. But in the king's bench, 
a latitQty in some actions, is the only way to commence 
the suit. North, Chief Justice of the common pleas, 
made a complaint of latitats in parliament, and the mat- 
ter suffered great agitation in parliament; but at last the 
latitats were approved; as they are also by 27 £liz. c. 8. 
which gives a writ of error in the exchequer chamber, 
but excepts errors to be assigned for want of jurisdiction 
in the king's bench. Now, this being the process of the 
king's bench at the time of the making of the statute of 
limitations, it must be understood to be comprised 
within the meaning of the act. And he said, he ima- 
gined, that after the reversal of the judgment of Kinsey 
V. Hayward{a) was affirmed in parliament, this point 
would never have been movied again. But farther, he 
said, here was a fatal fault, viz. that the plaintiff does 
not show sdiat the original was ever returned. Now, if 
he shows a writ, and does not return it, that will not 
avoid the statute of limitations. 

(a) 12 Mod. 570. 
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And Powys and Gould, Js. agreed in all these matters 
with the Chief Justice Holt; and said, that in the case of 
CuUtfordv. Blandford^{a) in the exchequer chamber, all 
the judges there held, that a latitat was a kind of origi- 
naTin the king^s bench. 

» 

Powell, J. agreed with them, that the judgment ought 
to be reversed, for want of showing a return of the 
writ. But as to the other point, he seemed to retain the 
opinio^ that he had given in the common pleas, in the 
case of Kinsey v. Hay-ward^ when he was judge there, 
viz. that the showing of such ciausum fregtt will avoid 
the statute of limitations, as well as a latitat; alleging 
that a clausum /regit was the ancient process of the com- 
mon pleas, and very useful to the subject in saving the 
fines V due upon the original; which they never sue, if 
there is a verdict in the cause; but after a demurrer they 
sue it. The judgment was reversed. 

In Lethrtdge^ Administrator of Richards^ v. Chapman 
and Wife^iV) it was expressly adjudged, that within the 
reason of those cases before cited, wherein it has been 
holden, that a latitat was sufficient to avoid the statute of 
limitations, a capias in the , common pleas was suffi- 
cient, without suing out an original. And in Karver v. 
James ^ Willes, 258. it was agreed by all the judges, op. 
special demurrer, that a capias was a sufficient com- 
mencement of a suit. 

In an action on the case,(c) against persons acting 
under commissioners for paving by act of parliament, for 
raising the street in front of plaintiff's house, by which 

(a) Carth. 232. (6) 15 Vin.. Abr. 1§3. (c) 3 Wite. 461. 
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the passage and lights were obstructed, k becamei a 
question whether the action haKi been commenced ia^ 
time, in order to prote the action to be commenced 
yithio the time limited by the act, a capias ad fgspon- 
dendum (issued out of the court) was produced and read 
in evidence, and which. appeared to have issued on the 
t5th day of December, tT7^^ and was returned the 20th 
day of January, 1/73 ; and was sued out with intent to 
declare in the present action, upon the appearance of the 
defendants thereto, and upon such appearance, Al de- 
clare against them: whereupon a verdict was found for 
the plstintiff, subject to the opinion of the court upon the 
two following questions :— 

1st Q. Whether the above action would lie against the 
defetidants under the circumstances of the case?— 
2d Q. Whether the capiaa ad resptindendum ought to 
''have been read in evidence to prove the time ot the 
commencement of the suit I 

Serjeant Walker, for the defendant, contended that the 
capias ad respondendum ought not to have been read in 
esridence, to prove the time of tb^ commencement of 
the suit, because that writ is not the commencement of an 
action in this court ; the plaintiff ought to have produced 
and shown in evidence to the jury the original writ, sued 
out within the time limited by this act of parliament; for 
she alleges, in her declaration, that the defendants, on 
the 1st day of June, and on divers days and times between 
that day and the day of suing forth her original writ, did 
the damage and injury she complains of; so, where the 
statute of limitations is pleaded to an assumpsit in this 
court, and the jplaintiflF replies by showing that a capias 
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^ respondendum was sued out within six years next 
after the cause of action accrued^ it will not take it out 
of the statute. 

Gould, J* If the capias ad respondendum be sued out 
within six months, (as it appears to be^) the original must 
be presumed to be sued out .within six months, for it 
immediately precedes the -capias. 

Blackstone, J. The latitat is the commencement of the 
action in the king's bench, and yet it supposes a bill of 
Middlesex to have issued before. I think the capias ad 
respondendum was very rightly admitted to be read in 
evidence to show the commencement of the suit. 

Serjeant Walker said, as the court seemed to be of 
opinion, that the capias was properly admissible to be 
read to show the commencement of the suit, he should 
go on to the other question, and endeavour to show, that 
this action doth not lie against the defendant under the 
circumstances of the case. 

Gould, J. lam very clearly of opinion that this action 
well lies against the defendant; that the action was 
commenced in due time, and that the capias ad respon- 
dendum was very properly read in evidence to prove the 
time of the commencement of the suit. 

And by Lord Kenyon, at the Middlesex sittings, after 

Michaelmas, 1788, in Gosling v. Withers^on^ If, to a 

plea of tender, or the statute of limitations, the plaintiff 

.reply an original, sued out within the time, the production 
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of a capias ad respondendum^ sued out wrthiu six years, 
is evidence of an original having been sued out, for the 
court will presume it. 

The commencement of an action in an inferior court 
will prevent the statute of limitations from attaching 
upon the cause of action* 

In Bevin v. Chapman^ 1 Sid. 228. the court of king's 
bench held, that if an action be commenced in an inferior 
court, and then removed by habeas corpus^ and they 
proceed anew, that commencement serves to prevent the 
statute of limitations, which was recognized in Mois v. 
BreretoUy Raym. 553. The court also held, that if a 
plaint be levied in an inferior court within the six years^ 
and then it is removed into the king's bench by habeas 
corpusy and the plaintiff declares there de novo.^ and the 
defendant pleads the statute of limitations ; the plaintiff 
may reply, and show the plaint in the inferior court; and 
that will be sufficient to avoid the statute of limita- 
tions. 

So, where debt was brought in the palace court,(a) and 
after some proceedings there, the six years expired ; the 
defendant sued a habeas corpus^ and removed the cause 
into the king's bench, where the plaintiff declared de novo , 
and the defendant pleaded, that the cause of action did 
not accrue within six years before the teste of the habeas 
corpus; and this ws^ held to be a good plea ; but that the 
plaintiff miodit reply the suit below, and show that to 
have been within the six years : not that this suit was a 
continuance of the suit below, but that the. plaintiff had 

Cc) Salk. 424. 
4 
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rightfully and legally pursued his right ; and it should 
not be in the power of the defendants to defeat or hinder 
him of a remedy, without any default; as, where one 
brings an action before the expiration of six years, and 
dies before judgment, the six years being expired, this 
shall not prevent his executor. 

Action upon the case(a) upon several promises ; and 
the plaintiff declared, first, upon a promissory note of 
121. lis. ; second count, upon an indebitatus assumpsit 
for 20/. money lent ; and, third, for money laid out. To 
the first count, upon the promissory note, the defendant 
pleaded, that the cause of action did not accrue infra 
sex annos; and to the other two counts he pleaded non 
assumpsit generally ; upon which issue was joined. 

And as to the defendant's plea to the first count, the 
plaintiff replied, and admitted that the cause of action 
did not arise within six years before his exhibiting his 
bill ii\ this court, but that it arose the 25th March, 1720, 
and that, upon the 11th February, 1725, in order to re- 
cover the money due to him upon that promise, he levied 
his plaint in the sheriff of London's court, in placitq 
transgressionis ^uper casum ; and avers that, secundum 
eonsuetudtnem civitatis prccd*^ he there declared against 
the defendant in an action upon the case, and sets forth 
his declaration ; which was, eo quod tht defendant, such a 
dxytindebitat* futt quer\ in 20/. pro divers, pecuniaruni 
summis perprccd^ def. prcsfaf quer* prius debits which he 
promised to pay: then the plaintiff set forth, that the de- 
fendant hereupon brought his writ of habeas corpus, by 
virtue of which the said plaint was removed into this 

(oJStra. 719. 
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court, and the plaintiff declared against hith de novo; and 
avers it to be pro eadem causa actionis pro qua ievavit 
querelam suam prctd* et prasfertur: and then he avers, that 
the cause of action did accrue within six years before his 
levying the said plaint in the sheriff's court, and therefore 
prayed judgment. 

To this replication the defendant demurred, and showed 
for cause, that it did not appear by the plaintiff's replication, 
that his bill against the defendant in this court was for 
the same cause of action as that for which he levied his 
plaint in the court below. Upon which there was a 
joinder in demurrer : and several exceptions were taken 
to the replication. 1st. That it ought to appear, either 
by the proceedings themselves, or by sufficient words of 
averment, that the cause of action is the same in both 
courts ; and in this case, it does not appear by any 
means upon the face of the proceedings, that the cause 
of action is the same in both courts ; for the declaration 
in the inferior court is upon an indebitatus assumpsit^ and 
tne declaration here is upon a promissory note, which are 
causes of action manifestly different: nor is there any 
sufficient averment in the replication, to show the iden- 
tity of the cause of action in the two counts ; for the 
words, are only these, quod\\hQ plaintiff] exhibutt billant 
suam pro eadem causa actionis prccd* ut prcefertur^ which 
is not issuable ; neither is it confined to the matter of the 
first count, as it ought to have been, but goes generally to 
the plaintiff's whole declaration in this court. 2dly. The 
causes of action appear plainly to be different ; because, 
the declaration in this court being upon a promissory 
note, and the declaration in the court below being upon 
an indebitatus assumpsit for a different sum, they cannot 
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be iatiendied to be the ssme, fer the promissory iiote 
could BOt 4>e giT«ii in evidieocai upon th^ indehitatias 
as9umfnit; :itid the two acalions caii nev^r be inUended to 
be the same, unless tke same eriddnoe will suppdit botk: 
and if ibey are diflereat in d»eir tiatiire, sio inirerment cstei 
f^o^iAe theib. a^y* The plaintiff's deda^H^on in this 
et)urt b^tow appears td be itl; for he hais (tidly declared) 
by wtiy-df general indehHam^ a^ufnp^t^ for so mui^h 
money, per prasd^ def.prafat* quer* pH«s debif^ which is 
ill, because it does not show a consideration, or how the 
debt arose $ which is' what is always i'equired, that the 
court may judge whether it is a matter proper for such 
Bn ai^tion: and though this ihethod of declaring may in 
sbme places be warranted by custom, yet, in all suth 
l^ises^ the custom ought to be set fbrth specially^ and it 
Is not sUfficietit to say secundum eonsuetudihetft generally: 
M in Rast* Ent. 550» where eomt^sU Cohere is held to fa^ 
Well^ by £dleging the eustom to declare ih tha^t manner, 
VKJberwise it would be ill* 

Aaymond, Cb. J. The actions in the tivtd courts lire of 
STUcb a nature that they may be averred to be the same; 
lor the statute 3 & 4 Anne pnly gives an additional reme* 
dy upon paromissbry notes, but does not take away the old 
one: and I think this note liiight haVe been giveni ili 
evidence upon the huieM$atue Oammp^H; for the note 
imports the drawer's ;having so liiueh money <of the othei^^« 
ia bis haadsil stnd though it may liot, {^evhaps^ be *Uoi«^|i 
in evidence in such easeas a {^rontissoiy iMite^ ^cHitbout fur- 
ther proof of the consideratioi), yet it may undoubtedly be 
given in evidence on an indeMiaiu^ asmmffBh^ as 4 p^per 
or writing to prove the defendant's receipt of so much 
money from the plaintiflT. Hard^s case, Salk* 23. And 

T 
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as the two actions may therefore be averred to be the 
same, so I take the averment to be sufficient and travers- 
able; and the averment is confined only to the first pro- 
mise, which is singled out by the word quoad in the re- 
plication, and closed as- to the rest. As to the objection 
that. is made against the declaration in the inferior courtt 
I think it of no weight;, for though the decUratioBi 
should be ill, yet, if the plaint be regular, it is sufficient 
to prevent the statute. 

Reynolds and Probyn, Js* were of the same opinion. 

But Fortescue, J. held strongly, that the two actions 
were of so different a. nature, that they could not be 
averred to be the same. He agreed, that the variance in 
the sums did not prevent the averment of their being for 
the same cause; but he held strongly, that, since the 
statute, a promissory note could not be given in evidence 
upon an indebitatus assumpsit ; and cited the case put by 
Hale, 1 Vent. 252. which is this: A., in consideration 
that> B. would marry his daughter, promised to pay 100/. 
and in afi action brought the plaintiiF was barred; and in 
another action brought,, the promise was laid to pay the 
100/. at request, and it was held it could not be averred 
to be the same. In the other points he agreed with the 
rest of the judges; and said, that the form of declaring in 
the court below was well enough: that it had been so ad- 
judged between Stephens and Greenland in this courts, 
and that the case in 4 Leon. 105. was in point. 

Judgment for the plaintiff. 



\ 
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And if a tftan sue in chancery, and, pending the suit 
there, the statute of Umitations attach on his demand, 
and his bill be afterwards dismissed, as- being a matter 
properly deterinincible at' common law^ Lord Chancellor 
King said,(a) that in such case he would take care to 
preserve the plaintiiff^s right, and would not suffer the 
statute to be pleaded in bar to his demand. 



When the action is commenced, it must be duly con- 
tinued; and as the continuances are founded on the re - 
turn of the first writ, care should be taken that such 
writ be in fact returned ; for if the plaintiffs show a writ, 
and do not retutu it, that will not avoid the statute of 
Iimiitation$:*(^) unless there be only one writ, and the 
plaintiiT declare thereon within a year after it is returnable: 
he may, in that case, give the writ in evidence, without 
showing it to be returned. (c) But when there are two 
writs, the plaintiff cannot give them In evidence, without 
showing the first to be returned.(^ 

It has been held,(e) that a bill of Middlesex, returna- 
ble the same day that it is sued out, is void, for that there 
could not be such a bill o£. Middlesex, and therefore 
would not avoid the statute; but in a subsequent case,(y5 
wherein the bill of Middlesex was sued out on the 13th 

* 

of February, returnable on the same day; For which rea- 
son a rule was obtained, calling on the plaimiff to show 
cause why the writ and the subsequent proceediiigs^ 
should not be set aside on the authority of that decision^ 

, (o) I Vern. 74. {b) Ld. Rayra. 883. Willes, '257. (c) 2 B & P. 157. 
(rf) 6 T. tt. 617. {«) Raym. 77^. {f) 4 T..R. 6IQ, 
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Qn s^mug cwsf 4gai^at tlM« ruk, it V9» s^jd, ^at 
wtHiUver wighi IWV/^ been ^ jWiK^tic^ <9i:«^rLy, it iir^iv 
« io ev^ry ch^y's experUiv^ updir, to sue om writs, i^iJuniabU 
%» tb« pv^sept wasi ffid ^M the ccif^t ^d yepea<«4ii]f 
refused tp ae) asMe avcfc writs. The mart agreed th^l 
the practice was its fttat^ by th^ i^l^ifk^fP^^ counstd, apd 
discharged the r^lef 

An attachment of privilege, if returnable on a general 
returi^ day, is not void^ but only voidable ; and if it be 
returned and continued, will save the action. 

In the case of Karver v. jfames(^a) it was objected 
that the first writ Wi^s not good^ because returnable on a 
common return day, whereas it ought to have been, on a 
certain day, and therefore that all the continuances fell to 
the ground. And of that opinion was Mr. Justice Fortes- 
cue, A.: but the other judges, viz. Willes, Ld. Ch. J, 
Mr. Justice W. Forteacue, and Mr. Justice Parker, held 
that it was only voidable, and not void: and that, there- 
fore, if it had been returned, it would have supported the 
continuances; that it was voidable, and not void, and that 
the sheriff was obliged to return it, was holden in Poph. 
205.; which is a stronger case than this, because there the 
capias was returnable on a dies nonjuridicus^ nsanely^ on 
All-Souls day. If, , therefore, the sheriff had returned 
t)iis writ, it would have been well enough. 

Sp, in Leadbetery Executor-, v. Markland^ Administra- 
trix,(b) the court, on the same point, said, that the writ 
was not made returnable on an impossible day, nor on 
the same day that it was tested, like that of Green and 

(a) WiUes, 358 (b) Bl. 1131. 
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JSmetj whici^ by the coinrae of the court, was equally 
UB|X]iiBihl«| but upon a Icnowii day, at a competent dia- 
tmoei contrary, however, to the strict rule of the court, 
whidi requires siioh nmts to be returned on some certain 
4ay, before or aller audi days of general return. That, 
therefore, it was no nullity, but a mere infermality, which 
die court, on application, would have amended. Be^ 
sides, in Gpeen and Idhet the writ was so ill pleaded 
that it could not be clearlv decided whether it was stated 
to be returnable on the day of the teste, or a year after- 
wards, both which were too absurd* And thought such an 
informal writ as the present was sufficient to bar the sta- 
tjate of limitations; since, had the cause proceeded, and 
the plaintiff recovered, and afterwards judgment had 
been stayed or reversed for this irregularity, the plain- 
tiff, by sect. 4. of the statute of limitations, would have 
a year's time to proceed in a new action after the judg- 
ment so reversed : which shows the spirit of the statute 
of limitations to be, that a suit actually begun, however 
informally or irregularly, should be sufficient to stop the 
limitation. 

It was s?id by Lord HoltfC^aO that upon pleading the 
statute of limitations, he always used to plead the return, 
and not the purchase, of a writ; for it was the return that 
gave the possession of the cause to the court. And if 
o»e were %o continue a latitat for several years, he must 
get the first returned; upon which return you make 
your continuances down, though you never take out 
ano^er; but Acre must be a return to the first writ. 

(a) 7 Mod. 5. 
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In replying, the plaintifF should show that the cause 
lias been regularly condnued by vicecomes non misit brrve^ 
from the return of the writ to the tiitie of declaring* 
Where, indeed, the plainttff has been guilty of an 
omission, or mere irregularity, the court will interpose^ 
and grant him an indulgence, for the sake of preserving 
tht right of .action ; and it is on that ground that conti* 
nuances are permitted to be added afterwards«(a) 

It was said by Twisden, J-(^) that he knew a latitat t9 
be continued five years before the bill filed ; the Secondary, 
said, it might be continued seven. The continuances 
were considered a mere matter of form, and might b^ 
entered at any time ; and it has been holden that they 
may be made by the attorneys in their chamber8«(£) 

But an attachment of privilege is not a continuance of 
an action commenced by a bill of Middlesex, so as to 
avoid the statute of limitations. 

An action on the case(i/) was brought upon promises, 
to which the defendant pleadt^d the general issue and the 
statute of limitations. The plaintiff replied, that within 
six years after the cause in the first count accrued, 
namely, on the 28th November, 1785, the plaintiff sued 
out a bill of Middlesex against the defendant and one 
John Astle, for the same cause of action, returnable 
Monday next after eight days of St. Hilary; that, on a 
return that those defendants were not found, another 
writ was issued, returnable Wednesday next after fifteen 
days from the day of £aster; that regular continuances 
were entered till Friday next after the morrow of All* 

(c) 3 T. R. 665. (A) 2 Sid. 53. (c) 2 Sid. 60. (c/) 3 T. B. 66«. 
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souls ; at which day the plaintiff appeared, and offered 
himself against the defendants in that plea; but the she^ 
riff did not return the precept, nor did any thing thereiii; 
therefore the plaintiff, afterwards, on the 6th November, 
1789, prosecuted out of this court against the defendant 
an attachment of privilege for the same cause of action, to 
which the defendant appeared, &c. And the plaintiff 
averred, that the bill of Middlesex first sued out and 
returned, and the several other writs, and the writ of 
attachment of privilege, were severally sued out with a 
view to exhibit his bill, or declare for the same cause of 
action as is mentioned in the first count. There was also 
a replication, as to the residue of the promises in the 
other counts, that the defendant undertook and promised, 
within six years before the exhibiting of the plain tiff ''s 
bill ; on which last issue was taken. To the first replica<- 
tion there was a demurrer, and joinder* 

On the trial. Lord Kenyon, Ch. J, said, it was true 
that tf an action be commenced, though informally, to 
prevent the operation of the statute of limitations, it will 
have that effect if it be duly continued* But the questioB 
here is, whether the action, were duly continued or not? 
The mode of continuing a bill of Middlesex, or latitat^ is 
very familiar: it is in every day's practice* But here the 
plaintiff abandoned the proceedings on the bill of Middle- 
sex, and sued out an attachment of privilege, which 
bears no analogy to the former proceeding. He was, 
therefore, clearly of opinion, that this was not a continu- 
ance of the former suit, and that the replication could 
not be supported. 
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Ashhurst, J. In order to prevent the stbtute of limita- 
tions from runnings it is absolutely necessary, not tfuly 
that a writ should be sued out, but that it shcmld be it^ 
gularly continued. Where<, indeed, the jdinntilf has betti 
guilty of an omission, or mere irregularifty, the court iriR 
interpose, and grant him an ibdulgence, for the sake of 
preserving the right of action, and it is on that ground 
we permit continuances to be added afterwards^ But 
where it is admitted that the 'party has discontinued^ he^ 
cannot sue out a writ of a different nature, and consider it 
as a continuation of the former action: he mnst pursue 
his action in the mode allowed by the court. 

Buller, J. The word *^ continuance" iis so plain and 
simple, that it is not capable of two interpretations. 
When we speak of writs being continued. We mean, that 
it must appear upoti record, that the court has, from time 
to time, kept the original suit alive; and that the plaintiff 
is proceeding to bring the defendant into court on the 
suit originany commenced: but it must appear on the re- 
cord, that it was a continuance of the original writ. Now 
here a bill of Middleseit was sued out, which was conti- 
nued down to a certain time, when that proceeding 
stopped, and then the plaintiff sued out an attachment of 
privilege, which was not a continuance of the former 
writ, for it has no connection with it. The cases from 
Shower and Barnes were cited to show that an attachment 
of privilege was only as a latitat^ and not as an original 
writ : but that proves that it is not a latitat; for nullum 
simile est idem* With respect to the instances put of a 
person becoming a member of parliament, or an attorney, 
after he is sued, it will be time enough to decide the 
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fonner wl^en it occurs ; |>ut the latter is too pleair t^ admU 
qf a dqubt; for he cannot avail himself of the privilege 
which is conferred on hin^ after the actiop is brpugbt : 
atid if) iti such a case, he were to plead his privilege, th^ 
plaintiff might reply, that the writ was sued out against 
him before he became an attorney, .j 

Grose, J. The statute of limitations enacts, that all ac* 
tions' upon the case, &c. shall be commenced and sued 
within six years next after cause of action : but this suit 
was not commenced within that time ; for a bill of Mid- 
dlesex, and an attachment of privilege^ cannot be said 
to be one and the same suit. 

Judgment was given for defendjsint. 

What has been said with respect to the returning and 
continuing the process, which the plaintiff relies upon as 
the commencing of a suit, applies to the proceedings in 
the common pleas. And in that court, in the case of 
Stratton v. .^avf <fnac, the judges were clearly of opinion, 
that the mere circumstance of process sued out was not 
sufficient, since, probably, it might be for some other 
cause of action ; and if allowed to operate in the way 
contended for, would open a door to much inconvenience, 
by enabling persons to keep such process in their pockets 
till such stage of the proceedings as they should be dis- 
posed to 'bring it forward.(a) And the method is, to re- 
turn non est inventus on the first writ, and then to cout 
tinue the writ by vicecomes non misit breve. But as to 
the necessity of showing the return and continuances, 
there seems to be a difference with respect to originals 

(a) WiUes, 258. 
U 
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proper for the action, and the common claUmm fregit: 
fat the former case it has been held not necessary to show 
the return and continuance, but in the latter it is always 
•o. « 

In an action of tgespassfa) for taking cattle, plea, the 
statute of limitations, the plaintiff replied an original; to 
which there was a demurrer, and two causes assigned ; 
the last of which was, because he did not plead the con- 
tinuances upon the roll- Maynard, counsel for the de- 
fendant, answered, that it was not necessary to show, in 
the plea, all the continuances, but to plead so much 
of the record as went in bar. By Rolle, Ch. J. the plea 
is plain ; and it is not necessary to allege all the con- 
tinuances, for here is an appearance. ^ 

To an action of assumpsit in the common plea8,(^)^ 
and the statute pleaded, the plaintiff repfied an attach- 
ment of privilege, and that defendant did make such 
promise within six years next before the suing forth the 
said writ of privilegre ; to which the defendant demurred, 
because it did not appear by the replication when the 
attachment was returnable, nor that it was ever delivered 
to the sheriff, nor returned ; and that four terms inter- 
vened between the teste thereol and the term the decla- 
ration was of, and therefore there ought to have been 
continuances of this writ of privilege. But the court of 
common pleas were of opinion, that an appearance to 
process cures all errors and defects therein, and gave 
judgment for the plaintiff below. 

(ii) Styles, 373. (*) 1 WiU.l67. 
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A writ of error was brought upon this judgment, and 
the getieral terrors were assigned. For the defendant in 
error it was argued, that an attachment of privilege in 
the common pleas is in nature of an original writ; and 
if an original writ is replied to the plea of the statute of 
limitations, it is sufficient tox show die teste of it when 
issued, without any continuances, according to the case 
of Whitehead and Bucklandy Sty. 373. 401. But if a 
latitat^ or a common clausumfregit^ be replied, it must be 
shown that it was continued properly to make it the foun- 
dation of the suit. Carth 234. And of that opinion 
was the court, after time taken to consider; and the 
judgment was affirmed. ^ 

But since this case in Styles, and before that in Wilson, 
the rule has been otherwise. 

In Kinsey v. Hayward^ia) Holt, Ch. J. said. Suppose 
you had pleaded a right, and a proper original, fn this 
manner, as you have done here, you ^ave not shown that it 
ever was returned ; and till return there is no day in 
court ; and there is no continuance shown to have been 
entered : and to prevent the statute it is not enough to 
take out a writ, even a proper one, but all the continu- 
ances, though for six or seven years, must be entered, 
and so shown to the couft ; for if there be an omission 
of one contmuance, it spoils all. And for the discon* 
ti nuance only was the judgment in the common pleas re- 
versed^ which judgment was affirmed in parliament. 



In Brown v. Babbtngton^^i) where the principal ob- 
jection was to the writ being properly a commencement of , 



fa) Lutw. 160. 



(*) Ld. Raym- Ml. 
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the suit within time, Holt, Ch* J* said, that diere was a 
fatal fault, %*iz. that the plaintiff did not show that th^ 
original was ever returned. Now, if he shows a writ, 
and does not return it, that wiUf not avoid the statute of 
limitations* 

And in Karver v. Jamesjia) because the first writ 
(which was a writ of privilege) was not returned, all the 
continuances were void. 



Where the action was commenced by original, and 
abated without the default of the plaintiff, he might 
have another writ by journeys accounts ; but this is never 
now resorted to to save the action, such a case being 
always within * the equitable construction of the fourth 
section of this statute. 

Indebitatus qssumpstt{^b) for an assumpsit to the testa- 
trix. The defendant pleaded, non assumpsit infra sex 
annosm The plaintiff replied, that' Charles £lstob was 
executor to Jane £Istob, durante minoritate of the plain- 
tiff, and that he sued an action within six years, &c. 
against the defendant ; and that pending the action, the 
plaintiff came of age, and brought this action by jo.urneys 
accounts. The defendant demurred. And after several 
arguments at bar, it was resolved by the court — 

. ]st. That if Charles Elstob had been administrator to 
Jane Elstob, durante minoritate of the plaintiff, and had 
brought an action, pending which the plaintiff had come 

-« * («) WiUci, 855. (6) Ld. Baym. 3«3: 
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. of age ; he coultl not hare continued that by joarto^y^s 
accounts^ because he would not have come in in privity tx> 
CharkSii Jbut he had claimed immediately from the ordi-^ 
nary; and Jn such case the statute of limitations would 
have been a bar to the plaintiff, as tt was adjudged in a cade 
in the common pleas about four years be/ore ; where an 
administrator brought an action upon the brink of thfe si* 
years, and pending that died ; upon which the next ad- 
ministrator </<? bonis non brought another action, in which 
the statute of limitations being pleaded, the plaintiff 
replied, and showed all the special matter, how the for- 
Afer £kdtninistrator brought an action, &c. : and it was ad- 
judged that that could not aid him, because he did not 
conie in in privity to the former administrator. 

Sdly. That this action was recently enough brought, 
for it appeared that it was brought within seven days 
after the plaintiff came of age. Heretofore they used to 
allow half a year to bring an action by journeys accounts, 
but now that is held to be too long, and therefore they 
allow but thirty days. 

3dly. That this executorship being but an oiEce, both 
persons make but one executor, and therefore the plain- 
tiff , was privy to Charleis, and to the writ sued by him. 
See Owen, 134. Co. Entr. 923. Hob. 265. 1 Roll. Abr. 
9^1. 11 Vin. 227. pi. 15. 

And by Treby, Ch. J* If Charlies had obtained judj^- 
mtiit, the new plaintiff^ after his being of age, might 
have sued execution. But it was resolved, that if A. 
makes B. his executor, adding, that if he does such an 
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act, C. shall be his executor; if B. bring an action, and 
then does the act, C. cannot have an action by journeys 
accounts, &c. because B. has determined his .office by 
his own act; and though he was once sole and perfect 
executor of himself, yet, by the breach of the condition, 
he is now as if he had never been executor, and C. is not 
privy to him* 

But in a subsequent case, wherein the law respectmg: 
the maintaining of writs by journeys accounts was much 
discussed, a different construction was held. The ques* 
tion was, as to the propriety of the first writ, and if that 
writ could be maintained by journeys accounts*. The 
common pleas held, that the first writ being shown to be 
sued out, it should be intended to be returned and conti- 
nued* Bat the court of king's bench, on error brought, 
reversed the judgment for want of continuances to the 
first writ; and the judgment of the king's bench was 
affirmed in parliament* 

The case was thus : The plaintiff(a) declared as admi- 
Bistratrix to herhusband, against the defendant, as execu- 
tor to Heyward, in indebitatus assumpsit. The defendant 
pleaded, fion assumpsit infra sex annos* The plaintiff 
replied, that her husband sued out a writ of clausum /regit 
returnable in this court, in which he intended to declare 
in assumpsit for this debt against Heyward ; that Hey^ 
ward died, and her husband sued another writ against the 
defendant ; that then her husband died, and she being 
administratrix to her husband, sued this writ, &c* The 
defendant demurred : and thp court gave their opinion& 

(«) Ld. Raym. 435. 
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in solemn arguments on the bench: but the argument of 
the chief justice only is reported* 

Treby, Ch. J. IsU In this case this writ is not main- 
tainable by journeys accounts ; for a writ by journeys 
accounts is maintainable only by the same plaintiffs, or 
one of them at least, who sued out the first writ : but 
where the plaintiff dies, a writ by journeys accounts can- 
not be brought by his executor, &c. And this appears 
by the terms of the law, Fitzherbert and Stratham, in 
title Journeys Accounts— If the defendant dies, there the 
plaintiff may pursue a writ by journeys accounts against 
his executors, &c. or if there are two plaintiffs, and one 
of them dies, the survivor may have such a writ, he being 
the same person who sued the former writ; but a writ by 
journeys accounts is maintainable in no case but by the 
same plaintiffs, .or some oF thenpi, who were plaintiffs in 
the former writ*; but in no case shall be brought by an 
executor, orheir^ &c. Bast* 107, 103. 417. 3 Cro, 174| 
Bro. Journeys Accounts. 23 Thelsal. 407. b. \ Vent. 235. 
And without doubt, there have been several occasions' 
offered te bring such a writ by executors, &c. which . 
would have been brought, if the law would Have allowed 
it. And the case of Elstob v. Thorowgood^ adjudged in 
this court, Mich. 9Wm. III. A general executor brought 
a writ by journeys accounts upon a writ brought bj^ the 
extCMtoudurante minoritate^ and adjudged that the said 
writ was well brought. And he said, that he was then of 
the same opinion ; but he never wns ashamed to retract 
his opinion, when he is convinced upon better reason ; 
and for this reason he declared, that he thought the said 
judgment was not maintainable upon the reasons upon 
which it was given, viz. that an executof may have a writ 
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by journeys accounts upon a writ abated, brought by the 
executor minoritate; but the judgment, notwithstanding, 
well given upon other reason. But in no case can a writ 
of journeys accounts be, but by the same plaintiffs, or 
some of them, who were plaintiffs in the former writ. 
And to say that the general executor, and the executor 
durante minoritate^ were as one person in the office, is to 
strain the point too far ; for it must be the same plaintiff, 
not only by representation, but by name ; for the second 
writ is a continuance of the first ; which cannot be but 
by the same person, not only in representation, or in 
respect of their office, but strictly add truly the same 
person* 

2dly. In this case the writ cannot be by journeys 
accounts, because the former writ ought to be continuing 
in court and returned. Fitzh. Journeys Accounts. 22 * 

« 

Rast. Entr. 41 r. 11 H. VI. c. 34. For the writ is not 
in court before it is returned ; but, in this case, it does 
not appear that the first writ was returned. 

3dly. In this case the first writ was a clausum fregit^ 
which writ is not maintainable, nor can be continued, 
against executors ; and the second writ ought always to 
be the same as the first ; and usually they were entered 
upon the same roll, and both together made only one 
record. 

4thly. In this case there is nothing of journeys accounts 
before us, for the second writ is not said to be brought 
per dietas computatua^ as all the precedents ai'e; though 
the meaning of ^he said words he did not well apprehend. 
The word dieta signifies a day's journey, and the best 
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ftccount of the word is given by Selden ; that the chan- 
cery being a moveable court, and following the king'« 
court, and the writs being to be purchased out of the said 
court) the party who purchased the secmid writ ought 
to have appl)0tl to the king'^ court as hastily (that he 
might obtain the second writ) as the distance of die place 
would allow, accounting twenty miles for every day'i^ 
journey ; and for this reason he was to show in the se* 
e6nd writ that he had purchased his second writ as 
hastily as he could, accounting the days^ journeys he had 
to the king's court. It has been urged by the counsel, 
that the death: of the plaintifFbeing the act of Qod, shall 
ttot do a prejudice to any ; ^ and the executor of such per- 
son dying ought not to be prejudiced by the testator's 
death, to lose a writ which was well commenced. An- 
swer, that the ssud rule, viz. quod actus Dei nemtni fa^ 
injuriam^ admits of several exceptions, and it will preju* 
tlice the party in divers cases. The statute de bonis 
asportatisy &Pc* is an instance ; for at common law, be- 
fore the said statute made, by the act of God executors 
were prejudiced in quare tmpedits; aiid in all actions and 
cases where damages only are recoverable, which arise 
ex delicto^ unless in cases which arise upon deeds or con- 
tracts* A pawn is not redeemable after the death of the 
pawnor. In appeal the next heir dies after the appeal 
brought, the appeal is lost. And, for this reason, the 
said rule will not support this writ by journeys accounts. 

And in the case of Hayward and KtnseyJ^a) Holt, 
Ch. J« observed, that as to the journeys accounts, the 
plaintiff's intestate brings an action within six years i 
and it is proceeded, and pending it the plaintiff dies, 

(a) 12 Mod. 571. 
X 
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and six years are elapsed in the interim, it were rea-^ 
sonable that the administrator might have another action 
within convenient time, and have, benefit of the first. ac- 
tion for the preservation of the right against the statute, 
as the practice has been in cases of outlawry. But if an 
heir in tail bring a formedon within five years after a fine 
levied by a third person, who is not* his ancestor in tail^ 
but a discontinuee for the purpose, and pending it, and 
after the five years, the issue dies, whether the next heir 
in tail shall have benefit of this formedon, by bringing a 
new one in convenient time ? It were reasonable he 
should, but this has not been determined. And it is plain 
journeys accounts will not lie in this case ; for the rule, is, 
that it must be between those that were parties to the 
first writ. And besides, the new writ is to be the same 
with the former ; and the ^ writ that lay for the ancestor, 
or for the testator, is not the same that lies for the issue 
or executor, but one of another nature. If an assise he 
brought within twenty years after a disseisin, and be- 
fore judgment twenty years pass, and then the demand- 
ant dies, the heir cannot have another assise, but he 
must have a writ of entry; and'it will be hard to prove, 
the heir can proceed by . journeys accounts in that case ^, 
for it is another writ he is entitled to now by the death of 
his ancestor ; yet still he may be out of the statute of 
limitations. 
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Of the Fourth Section 

' ' . ■ ■ • 

*rH'E time within which actions aire, by the thtrdl sec- 
tion, directed to be brought, is enlarged by the words^ 
and by an equitable construction of the foiirth section, 
which enacts, *^ that if, in any of the said actions or suits, 
judgment be given for the plaintiff, and the same be re- 
versed by error, or a verdict pass for the plaintiff^ and 
upon matter alleged in arrest 6f judgment, the judg- 
ment be given against the plaintiff, thstt he take nothing 
by his plaint, writ, or bill ; or if any the said actions Bhall 
be brought by original, and the defendant therein be out- 
lawed, and shall after reverse the outlawry; that in all 
such cases the party plaintiff, his heirs, executors, or ad- 
ministrators, as the case shall require, may commence 
a new action or suit, from time to time, within a year 
after such judgment reversed, or such judgment given 
against the plaintiff, or outlawry reversed, and not after.'' 

• 
The plaintiff declared in the comtnon pleas(a) in as- 

sumpstt^ supposing that the defendant, 16 Jac. I. at Bury^ 

in Suffolk, promised to pay, &c. 

(a) Cro. Car. 294. 
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* 

After verdict and judgment upon non a^nmpAt 
pleaded and found for the plaintiff, the defendant broY>ght 
error; and upon diminution alleged, the original waa 
certified to be in Hilaiy term, .4 Car. I. upon which the 
plaintiff in the writ of error pleaded the statute of limita- 
tions; and that the action, being upon a promise in 16 
Jac. I*, and not brought within six years after the pro- 
mise, nor within three years after die statute, was not 
maintainable. The defendant pleaded that he, 2 Car. I., 
which was within three years of the statute, brought a 
writ original of assumpsit, supposed to be made in Jken^ 
agdinst the defendant, now plaintiff in the writ of error, 
wherein he was oudawed; but in 3 Car. I. the outlawry 
in the common pleas was declared void, and he dis* 
charged; and that within a year after he brought this 
action, and supposed the promises made at Bury to his 
damages of 600/. ; and that, in the former action, the aS" 
sumpsit was alleged to be made in Kent to his damage 
of 500/* ; and lie averred that it was one and the same 
promise and cause of action. Upon this plea the plain- 
tiff in the writ of error demurred. 

Twisden showed the cause to be, for that this new ac- 
tion varied in the county from the assumpsit, and in the 
' damages alleged, and so could not be intended one and 
the same cause of action, nor to be a new suit begun for 
the same matter. 

Also, Croke, J» conceived, that forasmuch as this out- 
lawry was not reversed by errors but avoided by plea, 
the first original was not determined, but he might have 
proceeded thereupon ; and then, to begin a new original. 
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and in anotl|er couiiity^ is not atcording to the startnte of 
iimitations, nor within the intent of the statute. 

But Ridtardson, Jones,^ and Berkley held, that'this 
variance of the county and damages was not material to 
the action, b^ing transitory, and averred to be for one 
and the same cause: and although the oudawry is not 
reversed by a writ of error, but avoided By plea, it^ is all 
one within the intent of the statute; for the statute is 
not where the oudawry is reversed by c!rror, but wberfe 
the outlawry is reversed, so it is by any means. There- 
fore, upon their three opinibns, a rule was given that 
judgment should be affirmed. 

So, in trespass for taking and detaining plaintiff's beasts 
till a fine was paid,(a) and the action laid in Sussex ; the 
defendant pleaded that the cause of action did not accrue 
within six years before suing of the writ; and the plaintiff 
peplied that at another time he brought an original in bat-* 
tery in London, intending, when the defendant had ap- 
peared, to have declared for this trespass; and that the de-* 
fendant was outlawed in London; and that, within such 
a time after the revers(al of the outlawry, he declared 
here: to which the defendant demurred ; and it was insist- 
ed, that the original being laid in London, the plaintiff 
could not, in this action, declare in another county, though 
the cause of action be transitory. But, upon information 
by the prothonotaries that the course of the court was, 
that although the original be laid in London for expedi- 
ting the outlawry, yet, when the clefendant comes in, the 
plaintiff may declare against him in another countv, be 
the action local or transitory : and the statute of'limita- 

(o) 3 I^ev. 245. 
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tionft giving to plaiotiffs generally a power to commence 
a new suit within die year after the outlawry reversed ; 
diat so he may do in that case to warrant his dedara* 
tion within the course of the court. Judgment was 
given for the pUintiff* 

But where, to an action on the case by a|i executrixY(a) 
for money lent by the testator, &c. the defendant plead- 
ed the statute of limitations; and the plaintiff replied, that 
the testator filed a special original in trespass upon the 
case, against th^ defendant, setting forth the whole de- 
claration ; and that, pendente placitq^ her husband died* 
And upon demutrer, the question was, whether this 
action, brought by^ the testator by original, be within the 
equity of this section of the statute of limitations i 

In this case the action was brought by original by the 
testator, but he died before the defendant could be out- 
lawed; and it was held that his executrix could not 
maintain this action within the year: but it was a hard 
case, and the statute had not provided for it. 

This has, however, been since overruled: and in 
cases wherein the progress of the action has been arrest- 
ed by the death of either of the parties to the suit, a 
reasonable time has been allowed, within which a fresh 
action may be brought. 

In an action(^) wherein the plaintiff declared as admi- 
nistratrix against the plaintiff as executor, on a promise 
to the intestate by the testator, the defendant pleaded the 
statute of limitations. The administratrix replied, that 

(a) Nels. Abr. S2. (6) Ld. Raym. 404. 
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the intestate sued a writ of ctausum fregity returnable 
in the common pleas, in "vipich he intended to declare 
in aasumpsit against the defendant's testator; that the 
testator died, and that the intestate took out another 
writ against the defebdant; that intestate died, and plain* 
tiff, being administratrix, sued out this writ; to: which 
was a demurrer: and the question was, if such writ 
(;ould be maintained by journeys accounts ? 

Treby, Ch. J. in giving judgment, said. That whie|r is 
said by Coke, 6 Rep. 10. b. Spencer's case, is law; that 
an executor, &c. shall not have a writ by journeys ac- 
counts. But though. this writ is not good to continue 
the former, and by such means to ayoid the statute of 
limitations, yet, the plaintiff here ought to recover not« 
VithstandiQg the said statute pleaded. For the statute 
is, that actions upon the case, &c. shall be sued within 
the six years, 8a:c.: and for this, reason, where viv^MCtioxx 
is sued within the six years, that seems to >e excepted 
out of the words of the statute : and that^ if an action is 
sued within the said time, the party is out of the pro-^ 
viso of the act, and at liberty to, prosecute the said 
action, or to sue another action, at any time not re- 
strained or limited by the statute. And in this case an 
action was commenced within the six years, though the 
former was a writ of clausum fregit^ and this is an a«- 
sump&it^ yet, by the course of the court, it is the same 
action; the clausum f regit being a general writ, upon 
which a man may declare in any other personal action, 
as a latitat in the king^s bench. And therefore the sta- 
tute is satisfied in this case by the suing of the clausum 
Jregitj and the plaintiff thereby set at liberty out of the 
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refttmint of the said statute. And if a copyholder has 
license to make a lease, hii lessee may make an under 
lease ; for, by the license, it is exempt from the custcMii 
of the manor, i Rol. Abn 508. pi. 14. 6 Vin. 120. pK $• 
But though, by the suing of an action, the party seems 
to be set at liberty, without any restraint of time in which 
he ought to prosecute his action, or to bring a new ac> 
tion, yet, by the reason of the statute, he ought to be 
restrained to some reasonable time : for the statute being 
made for settling some time for the bringing of actions^ 
it ought to be expounded according to such intent; and ' 
where the words are silent, a reasonable time by con- 
struction ought to be made. But it is difficult, in this 
ease, to settle in what time an action shall be brought, 
where another action hath been commenced within the 
six years. But it seems to me, a year ought tq be a 
veasonable time; for it is the time in which th^aw de- 
light^^ Its may be instanced in many cases. Co. Litt« 
254. b. 2 Xnst. 476. Plowd. 353. Stowell and Zouche*^ 
case. For though the statute binds the right of the partj-, 
and therefore ought to be taken strictly, yet the party 
shall be bound to some reasonable time ; and a year be^ 
ing the time which the law, in niany cases, adjudged rea- 
sonable, (see 2 Keb. 764.) thertfore, in his opinion, if a 
writ be brought within six years, although it be discon^ 
tinued by death, &c. and the six years expire, yet the sta- 
tute of limitations will not be a bar, if another action be 
commenced in reasonable time ; and a year shall be said 
a reasonable time. 

^ . ■ . 

And the time will not be enlarged, except undcr^sj^- 
cial cirGUoni$f»nce6. 
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Ca8e(a) by the executor irf -the executrix of George 
Wilcox against the defendant, upon a promissory note^ 
dated 30th July, 1719. The defendant pleaded, quod 
causa actionis non accrevit infra sex anflos. The plaintiff 
replied, that the first executrix, Trini 11 Geo. I. sued 
out a bill of Middlesex against the defendant, returnable 
Mich, sequen. on whV.h there Wa« a continuance by noh 
misit breve; and an alias was taken out, returftafele in 
Hilary teriti following, before which the executrix died, 
and made the plaintiff her executor; who, in Michaelmas 
term, 3 Geo. 11. sued out ^latitat against the defendant, 
with intent to declare against him as above, which he 
accordingly ilid; and concluded with ati averment, th^t 
the cause of action accrued within six years before suing 
out the first bill of Middlesex. To this the defendant 
demurred: and aftet several arguments, it was held, that 
the replication was ill, there being four yeard between 
the death of the first executrix atid the proceeding by 
the new plaintiff: that the most that had ever been 
allowed was a year, 'and that within the equity of the 
proviso in the statute which gives the plaiiitiff a year to 
commence anew action, where the judgment is arrested or 
reversed : biit they said they would not go a moment far- 
ther fijr it would left in all the itrconrenrcitces which the 
statute was made to avoid. Indeed, if the second executor 
had been retarded by suita about the will or administra- 
tion, and he had shown that hi plcadh^g, It would have 
been . otherwise^ because then the trcglect would have 
been accounted for. And wberevet a suit is allowed to 
be contimicd by jotrrtteys accounts, h must be a recent 
ptosectttion, (6 Co. Spencer's case,) which thii can never 

(a)2Stra.W. 
Y 
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be said to be. Per Curiam. — Judgment for the dc- 
fendant. 

No precise time, indeed, seems to have been fixed; 
but, in the report of the above case in Fitzgerald, Lee, J. 
said, I think it should be in the nature of journeys ac- 
counts, which is taking up and pursuing the old action 
in a reasonable time \^ which is to be discussed by the 
direction of the justices. 6 Co. Spencer^s case. And by 
the same rule, 1 think what is or is not a recent prosecu* 
tion in a case of this nature is to be determined by the 
discretion of the ^ court, from the circumstances of the 
case : but, generally, the year in the statute is a good 
direction. 

And it has been held, that an action by original, 
brought by an administratrix within six years after the 
cause of action accrued, would enable the admmistratrix 
and her husband (whom she afterwards married) to reco- 
ver in an action by bill by both, notwithstanding a plea 
of the statute of limitations. 

Broderick Lord Viscount Middleton v. Forbes &f Wl/Jr,(a) 
error in the exchequer chamber. On the pleadings the 
case was this. Forbes and Eliza his wife, administratrix 
of John Couchmaker, her late husband, brought their 
bill in the king's bench against the defendant (the plain- 
tiff in error) for moneys laid out by the intestate. The 
defendant pleaded non assumpsit^ and non ^assumpsit 
infra sex annos. The plaintiffs replied, that Eliza, when 
a widow, ss. on the 2d January, 18 Geo. II. brought her 
original writ, and before the return she married Forbes ; 

(o) Willes, 259. iq notif. 
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and they recently afterwards, 14th January, 19 Geo. II. 
exhibited their bill against the defendant. The defendant 
rejoined, that Eliza married T. Jekyll, who was alive on 
the 5th June, the time of issuing the original. The 
plaintiffs surrejoined, and tendered an issue ; to which 
the defendant demurred. . 

Upon judgment given* for the plaintiff in the king's 
bench, without any argument, a writ of error was 
brought in the exchequer chamber: where Ford, for 
the plaintiff in eri^r, argued, that the suit was abated by 
marriage, the voluntary act of the party : that the statute 
21 Jac. I. c. 16. s. 4. was a law of peace for the security 
of property, and ought not to be extended by construc- 
tion. 1 Lev. 31. 1 Lutw. 261. 6 Co. 9, 10. Besides, 
a suit commenced by biH cannot be continued by 

original. 

. - . . ■- 

For the defendants m error it was insisted, that there 
was no discontinuance ; that the new suit was brbught ^ 
within a reasonable time; namely, within two terms, 
whereas it has been holden that a ye^r is a reasonable 
time. Hay-ward v. Kinseyy 1 Lutw. 256. 1 Ld. Raym» 
432. 2 Inst. 476. ; that the statute of lipiitations ought 
not to receive a literal, but an equitable, <construction. 
9 Saund. 120. 2 Mod. 71. and 1 Lev. 31. As to the 
commencement of the suit by original, and the suit after- ^ 
wards by bill, the reason for it is evident : then the de- 
fendant was in . custody of the marshal ; and being in 
such custody, the plaintiffs could only proceed by bill. 
It is also obsenrable, that this is 2i sxiit Jure alteriusj and 
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By the court.— -The statute has received a favourablo 
construction. The suit was origiJiaUy borought widm the 
six years, and the new suit within two terms* No di«a-» 
bility can be pleaded to .an administratrix : and the ata* 
tute does not bar the action; it only takes away the 
remedy* T. 5 Geo. II. B. R. micox v. Huffgina. P. 9 
Geo. II. B. R. Usherwood v. Nevill. Salk. 454. And 
the judgment of the king's bench was confirmed by all 
the justices and barons. MS. Abney, J. 

• 

And a capias taken out by the executor of an attcMmey 
will enable him to maintain a suit commenced by attach- 
ment of privilege. But although these actions, main* 
tained upon that previously commenced and abated, are 
not required to be brought by those only who could 
maintain the writ by journeys accounts } nor that the sama 
process should be used ; nor even that the previous 
action should be carried on in the court in which the 
subsequent one is commenced; yet, to maintain such 
subsequent action, the former one, be it commenced as 
it might, or in whatsoever court, should be commenced 
according to the form of that court, and be duly conti- 
nued there. 

Therefore, in an action upon promises,(4) to which 
the defendant pleaded the statute of limitations, the 
plaintiff replied, that his testator, who was one of ih^ 
attorneys of common pleas, on the 26th of April, in faster 
term, 5 Geo. II. sued out a writ of privilege ags^inst thf 
defendant, to answer him in a plea of trespass on the case 
on the morrow of th^ Holy Trinity the^ext ; but that 



(a) WiUeB, ^5. 
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the sheriff of Herefordbaiiire (to whom it Tira9 directed) 
did nothing thereupon, nor did he aend Isick the aaid 
writ ; therefore the plaintifF's testator sued out another 
wvit, &c* retiimable^ln the then next Michaelmas term, 
&c*; and so on twenty other writs of the sam^ kind, 
stating them, and tl)e days they were returnable ; but it 
stated that neither of them had been returned by the 
sheriflF, and it did not state that any one of them had ever 
been delivered to him : that before the. return .of the 
last writ, namely, on the 28th of July, 1737, B. Karver 
(the plaintifF's testator) died ; recently after whose death 
the plaintiff sued out the writ (a capias) in this case, in 
Trinity term, 11 & 12 Geo. II. for recovering the dama- 
ges by reason of the not performing the several pro- 
mises in the declaratiop mentioned; that the several writs 
of privilege so prosecuted by B. Karver in his life-time 
against the defendant, were prosecuted by him with an 
intent to have impleaded the defendant of and upon the 
several promises in the declaration specified ; and that 
the writ so prosecuted by the plaintifJT against the defend- 
ant, was prosecuted against him with intent to implead 
him for the cause of action in the declaration specified; 
and upon his appearance, to declare against him for the 
said several causes of action ; and that he, (the plaintiff,) 
according to his said intention, afterwards, on, &c. de- 
clared against the defendant here, &c. with an averment, 
that the several causes of action accrued within six years 
before the suing out of the writ of privilege first above 
specified by B. Karver, &c. 

To this replication the defendant demurred specially, 
and showed for cause of demurrer, that the writ of 
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privilege first above specified was void for want of a 
sufficient return, &c. 

And of such opinion was the court, and thjK defendant 
had judgment. 
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Of the Proviso contained in the Seventh Section, 

HAVING considered what acts of the party plaintiff 
prevent the statute from attaching on his cause of action, 
we come next to the cases excepted by the legislature 
out of its operation by the seventh section. It is^ liacted, 
that if any person that is entitled to any such action of 
trespass, deliniie, action sur trover^ refflevthy actions of 
accounts, actions of debts, actions of trespass for assault, 
menace, battery, wounding, or imprisonment, actions 
Upon the case for words, be, at the time of any such 
cause of action accrued, within the age of twenty-one 
years, y^OTP covert ^ non compos mentis^ imprisoned, or be- 
yond the seas, that then such person shall be at liberty to 
bring the same actions, so as they take the same within 
such times as are before limited after their coming to 
or being of full age, discovert, of sane memory, at 
large, and returned from beyond the seas, as other per- 
sons having no such impediment, should be done. 

In an action of trover,(a) a question was, the defendant 
being beyond seas at the time the statute was made, and 
until primo Caroliy whether he were to be relieved by the 
equity of the statute, although not within the express 
words of this proviso T for that provides only where the 

(a) Cto. Car. 335. 
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plaintiff is over the sea, to have his action when he re- 
turns, if he brings his action within the year after his 
return ; but there is no mention, when the defendant is 
over the seas, of enlarging the time. And it was strong- 
ly urged for the plaintiff, that he was within the equity* 
of the said proviso: for it would be inuttlta et atultus 
labor to sue one to outlawry, being beyond seas, when it 
is erroneous and reversable at his return* 

Jones and Berkley, Js. were of that opinion, that the 
defendant being beyond seas, was wkhtn the equity and 
intention of ifhe statute, as well as where the plaintiff is 
beyond ^eas* 

Richardson, Ch. J. doubted thereof, and.said he would 
not deliver any opinion. ^ 

ButCroke, J. conceived, that the defendant being be- 
yond seas, is not within the equity of the statute : for 
the statute provided remedy where the plaintiff is over 
seas, and omitting where the defendant, &c. did it pur- 
posely, and never intended to provide any remedy for 
him, because the plaintiff may prosecute his suit by ori- 
ginal, although the defendant be beyond seas, to an out- 
lawry, which will show there was not any remissness in 
him ; which is the matter which the law intends, and 
that there should be a fresh prosecution ; and when the 
defendant reverseth the outlawry, the plaintiff shall then 
know where ^e is to prosecute the suit against him ; so 
the first original is not ibere^y a fruitless and idle labour, 
but thereby preserves his action. 



X 



The stti^o^jtsctton Was t&i^ itl Be^m v; %:Mphdfh;{S) 
but the cumrti) in diat case, held that It t*^As #ifhift thfc 
fbason snB kiteht of th« statute; but a differMt tt^ 
atroctivii afterilrards dbtaitied. 

The plaintiff brought an indebitatus as^umpkit t^^ the 

defendant pleaded^ non assumpsit infra ^€»annosf and 

the plaintiff replied, that the defendant i^as all that time 

beyond se^/ so that he could not prosecute any wHt 

, against him, &c* And^ upon a demurrer, it was af gued, 

that the plaintiff was not barred by the statute Whiph was 

made to prevent suits, by limiting personal actions to be 

brought within a certain time; and it cannot be ext^ded 

in favour of a dbfendaiit,* who was a debtor and bej'ond 

sea, because it is uncertain whether he will return tjr notj 

and therefore diere is no occaiaion to begin a suit till hia^ 

return. It is true, the plaintiff may file an original, and 

outlaw the defendant, and so seize his estate, bu^ no man 

is compelled by, law to do an act which is fruitless wli^h it 

k done, and such this would be j for if the plaintiff 

should file ah original, it is probable the d^fendaiit majf^ 

never return ; and then, if the debt were a thousandi 

pounds, or upwai*ds, he would be at a ^jreat ii^kpense tb 

no purpose, ot if thfe party should i^tUrm^ he may reverse 

it by error* It is a new way invented for payment of 

debts; for if the debtors go beyond sea, and stay there 

six years, their debts Would by this mtmi be all pAld. 

The wiwds of the Statute do not extend to this case j fdt 

title proviso is^ " If the plaintiff be beyqfml sea when the 

cause 6f aetien doth aecrue< that then he shall have 

liberty to dmtiaue it at his return;" yet it is withiti the 

equity of law for hirfr lo bring his attton Whfen the 
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defendant returns, who cannot be sued till then. That 
statutes have been expounded according to equity is not 
now a new position; for constructions have been made 
according to the sense and meaning, and not according 
to the letter of many statutes; as the statute of West- 
minster the 2d, c. 11. which gives an action of debt 
against a gaoler for an escape, and that per breve; yet, 
by the equity thereof^ it has been adjudged, that a bill 
of debt will lie. For the statute of 1 Rich. II. c. 12. gives 
the like action against the warden of the fleet for the 
escape of a prisoner in execution^ which, by construc- 
tion, has been adjudged to extend to all gaolers and 
sheriffs. If this statute should not be expounded accord- 
ing to equity, then, if the plaintiff himself should be 
beyond sea six years after the cause of action, and die 
there, his executor or administrator cannot sue for a 
debt. 

Sed CuritU'^This case is out of the equity of the sta- 
tute, which provides a remedy when the plaintiff is 
beyond sea; but not when the defendant is there. It 
was never intended to make any provision for him, since 
the plaintiff might file an original, and sue him to the 
outlawry. In S. C. Carth. 137. S. C. 1 Show. 99. it is 
said that judgment was given for the defendant. 

But now, by the statute of 4 Anne, c. 16. s. ,19. that 
^' if any person or persons, against whom there shall be 
any such cause of suit or action for seamen's wages, or 
any of the causes of action mentioned in the 21 Jac. I. 
shall be, at the time of any such cause of suit or action 
accrued, beyond the seas, then the person or persons 
entitled to any such suit or action shall be at liberty to 
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bring the said actions, against such person and persons, 
after their return froin beyond the seas, within such times 
as are respectively liiiiited for the bringing of the said 
actions by this act, and by the said other' act of 21 
Jac. I. c, 16." 

' It is reported, in an anonymous case in Shower, vol. 1* 
p. 91. that Dublin, or any other place in Ireland, is beyond 
the sea within this statute; but, since the union widi 
Scotland, the plaintiff being resident there does not 
bring his case within this proviso. 

In an action of as9umpszt^{a) the plaintiff replied* to 
the plea of the statute of limitations, that he was resident 
in foreign parts, out of the kingdom of England, viz. at 
Glasgow, in Scotland, and therefore could not bring his 
action sooner. Demurrer, and joinder in demurrer. 

For the defendant it was observed, tha,t the exception 
in the statute of limitations 21 Jac. I. c. 16. in favour 
of absent plaintiffs, says expressly, that they must be 
persons beyond the seas : that till the union of the crowns 
under Jac. I. the constant language of the legislature 
was, ^' persons out of the realm." It was altered on that 
occasion, when the whole island came under the govern- 
ment of one prince ; and the reason holds stronger now, 
when not only the crowns, but also the kingdoms, are 
united. 



Wedderbum, for the plaintiff. The question is, whe- 
ther persons out of the jurisdiction of the courts of t^iis 
country, though not literally beyond th^ seas, or out of 

(a) Bl. S«8. 
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t^ kng's f objection, ace nft eotUlcd lo the MMie Wi|ipfiitit 
Tl|« %W^m of non-claim d<^« not aSeci perao^s m S^olr 
l^nd. In Sir Robert Brool^e'si reading 09 static 92 Q<pi%^ 
VIII. c ^. wherever theaiatute says oi^t of t^e realm, ^ 
uses, in his comment, the expression, ^ beyond the s^as*'^ 
This, and many other instances, show, that these expres- 
sions have usually (though inaccurately) been used as 
synonymous terms- It has been questioned whether 8901% 
bills of exchange are inland or foreign biQs, and bee% 
determined by Ryder, Ch. J. at GuildbaU, th^t fbe]| 
were foreign bills. 

Dennison, J. (absente Lord Mansfield.) TUis is a new 
experiment, and in the case of a positive law. 1 he st^ 
tutes 21 Jac. I. c. 16. and 4 & 5 Anne^ s|re both e^res^ 
that the party to be excused must be iseyond the seas* 
Here the plaintiff pleaded that he was in foreign parts« viz. 
in Scotland. What does he mean by foreign parts f He 
must be beyond the seas : that is the old and truf; ex- 
pression. Before the union, England was an island 0^ 
itself; since the union, Scotland has made part of 1^ 

Foster, J. (absente Wilmot, J.) This is a very clear 
case. The statute of limitations ought to be construed 
literally. I think it a noble, beneficial act. Xntere^t ret'- 
publicee^ ut sit^nts litium. There is no such kingdom as 
England now : plaintiff, therefore, while in Scotland9 
was not out of this realm. Besides, that is not now'the 
phrase. Legislature, by altering it to *^ beyond the 
seas," at such a critical juncture, seem to have pointed 
at this very case of dwelling in Scotland. It is a great 
question, and very doubtful, whether the statute of 
non-claim does not now extend to resident in Scotland. 
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A9 %t present wivwi^ I Rboulil vatSi^ think k doet. Ii 
is tru^f tk^ 8JiQQ« tk^ wmn a writ of nr /p^wi* rdyno fe*» 
lieei> i9s;u94 from the court of chancery to prei^nt a 
man's goiog to Scodand; (Doners ease, 1 P. W. 2^3^ ;) 
but thj3 coadition of the recogi^nce^was a special case, 
not tOr^o out of this realm, or Jto Scotland. Had these 
Words b^n omitted, gouig . to Scotland would^ hot hav« 
forfeited the recognisance. 

Ju4g«^r)t for the dd^pdapt, 

|n tJip ^Aving clw^e, no a^tipps Qn the cas^ are men*^ 
tipned, l?u^ ac^ipn^ pn ^h^ ca^? for wprdi^ : therefore, 

In assumpsity(^a) by Chandler^ an infant, by his guar* 
xlian, againt Filet t^ the plaintiff declared upon two pro- 
mises, that the defendant was indebted to him in 50L and 
12/. for iQPpeys by the aaid defendant before that time 
h^d ^nd received to the use of the plaintiff; and being 
so indiebt^d^^e defendant promised to pay those moneys, 
and had not jpaid them, wher^fpre he brought his action. 
The' defendant pleaded in bar, non assumpsit infra S€^ 
ar^nos; tp which the plaintiff repliedv that at the time of 
eschibiting the bill, he was, and still is, an infant within 
the age of twenty-one years ; tfo which tb? defendant de*- 
ipurred in l^w* And it was objected, that this action was 
limited by the statute of limitations of 21 Jac. I. c. t9* 
and the privilege of infandy is not saved by the statute 
in this action ) for in the restraining and limiting part of 
the statute, this action upon the case is limited to six years, 

(ft) 2 Saand. 117. g: 
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and it is not excepted in the saving chmse of the act ; 
wherefore, no actions on the case are saved and except- 
ed by reason of infancy out of the body of the act, except' 
only actions on the case for words. And all other actions 
on the case are limited within the body of the act,^nd 
are not saved and excepted in the case of infancy by 
die saving clause ; and therefore the plaintiff should be 
barred. 

Sednon allocatur; for, by the court, this action on the 
case is within the equity of the saving clause of the ^ct, 
though it be not expressed ; for the intention of the sta- 
tute was not to preserve a trivial action on the case for 
slanderous words in respect of infancy, and not to save 
for the infant an action for a real duty, as in this case. 
Wherefore, it was adjudged for the plaintiff. 

Note. — It was said, that the infant should have waited 
until his full age, because the six years were elapsed du- 
ring his infancy, and therefore he could only pursue his 
action according to the words of the saving clause of 
the act, which is in six years after his full age ; but this 
was not regarded by the court. And it seemed to Saun- 
ders, that he may well pursue his action at any time 
within age, although the six years are elapsed. See, for 
this, the case of non-claims m fines, 2 Inst. 519. Cotton's 
case. 

In an action on the case,(a) the plaintiff declared, that 
the defendant's testator being in his life-time, viz. such a 
day, indebted to the plaintiff in the sum of 20/. for so 

(a) M2od. 71. 
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' much mon^y before that time to his use had aQd received, 
did assume and promise to pay the same when he should 
be thereunto required ; and that the testator did not in 
his life-time, nor the defendant since his death, pay the 
money, though he was thereutito required. The defend* 
ant pleaded, that the testator did not, at any time within 
six years, make such promise. The plaintiff replied, 
that he was an infant at the time of the promiseinade, 
and that he came not to full age till the year 1672 ; and 
that, within six years after he attained the age of twenty* 
one years, he brought this action; and so takes advan- 
tage of the proviso in the statute of limitations, 21 Jac* 
I. c. 16. that the plaintiff shall have six years after the 
disability by infancy, coverture, &c* is removed. The 
defendant demurred. 

By Rigby, Serjeant. The reason of his demurrer was, 
because, in the said proviso, actions on the case on 
assumpsit are omitted. This act was made for quieting 
of estates and avoiding of suits, as appears by the pre* 
amble, and therefore shall be taken strictly. There is 
an enumeration of several actions in the proviso, and this 
is casus omissus^ and so no benefit can be taken of the 
proviso. In a writ of error upon a judgment, brought 4 
Car. I. in the court of Windsor, the judges held, that 
an action on the case for slandering a man's title is out 
of this act, because such an act was rare, and not brought 
without special damages; But Hyde, Cht J. doubted. 
1 Cro. 141. The law-makers could not omit this case 
unadvisedly, because it is within those sorts of actions 
enumerated by this act. This promise was made 
to the plaintiff when he was but a day old, and it would 
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be rtty hktd tiaw^ after to mmy yout^^ to chirg^ the 
egt«cutor4 • 

But Turner^ Serjeant, argued^ that though an indc' 
Hiatus assumpsit is not within the express words of 
the proviso, yet it is within the intent and meaning there- 
of I and so the rule is taken in Beufage's case qtuinda 
verba statuti suntspecialia^ ratio autem generalise statutum 
intelligendum est generaliter. And this is a statute which 
gives a general remedy i and^ the mischief to the infant 
is as great in such actions of indebitatus assumpsit ^& 
other actions ; and therefore, it is but reasonable to in- 
tend that the parliament, which hath saved their rights in 
debts, trovers, &c. intended likewise tha^ they should not 
be barred in an indebitatus assumpsit* In the case of 
Smith V. Colshill^ debt was brought upon a bond: the de- 
fendant there pleaded the statute of the 5 Edw. VL c. 
16. of the selling of offices, the words of which are^ 
'^ that every bond to be given for money or profit, for 
any office, or deputation of any office, mentioned in the 
statute, shall be void against the niaken" In that case^ 
the bond was given to procure a grant of the office, and 
not to exercise the same. Now, though this was not . 
within the express words of the statute, yet the bond 
was held void: and if it should be otherwise, the mischiefs 
which the statute intended to remedy would still continue; 
and therefore, the intent of law-makers in such cases is 
to be regarded : for which reason, if actions of indebi- 
tatus assumpsit are within the same mischief with other 
actions therein mentioned, such also ought to be construed 
to be within the same remedy. But he took the case of 
Swmne v. Stephens to rule this case at bar; in which case 
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this very statute Was pleaded to an action of trover ; and 
tke plaisttf repliie;d;» that be was beyond seit : and i3|po»-a 
demurrer to the replication, ite ccmrt held trover^ b« 
within the sikute, it being named m the paiagvqib of 
limitation of persotMl Actiond^ which difeets^ it it be 
brought within the time therein limited ; that is to say, 
all actions on the case within six years; attd then enitibe- 
rates several other actions, amongst which trover is omit- 
ted: yet, the court were there of opiaioa that trover 
waa" im{died in those geneml words. 

Ao^f that opinion was the Chief Justice, and W^nd- 
hanE and Atlyns, Js« that, upon the whok frxnto of die 
act, it was strong against the defendant : for it wbuld be 
very strange that the phdntifFin thia case mi^t bring an 
action of debt, and not an indebitatus a99umpsii. When 
the scope of an act appears to be in a general sense, (ite 
law looks to the meaning, and is^ to be extended to parti^ 
cular cases within the same reason^; alid therefotd they 
were of opinion, that actions of trespass, mentioned in 
the statute, are comprehensive of this action,, because it 
is a trespass upon the case ;• and the words of the proviso 
save the infant's right in actions of trespass. And there* 
fore, though there are no particular wofds in the enacting 
clause which relate to this action, yet this prpviso re- 
strains ^c severity of that clause, and restores the com- 
mon law, and so is to be taken favourably; and this 
action* i>eing within the same reason with other actions 
therein mentioned, Ought also to be within tbe- sami 
remedy. 

But Ellis, J. doubted whether Actions of trespass could 
comprehend actions on the case; and that, when the 

A a - _ . 
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parliament hatd enumerated actions -of trespass, trover, 
case for words, &c. if they had intended this action, they 
would have named it. He said, he was for restoring the 
common law as much as he could, but doubted much 
whether this proviso did help the plainti£F* 

But judgment was given for the plainti£F. 

Cas^a) against an executor for 50/. received by the 
testatrix. The defendant pleaded the statute of limita* 
tions in bar: and the plaintiff replied, she was under age 
at the time of the promise made : and that, within six 
years after she came of age, she filed an original against 
the defendant. The defendant rejoined, that the statute 
of limitations doth not give liberty to one who was an 
infant to bring an action on the case within six years after 
he is of age, &c. And upon demurrer ^ and rejoinder, the 
plaintiff had judgment; and the judgment in this case 
was given for* the reasons in Chandler v. Tiktt. 

This question was again raised in Rochtschilt v. Leih^ 
man^iV) where the plaintiff brought an action upon a bill 
of exchange, to which the defendant pleaded the statute 
of limitations, and the plaintiff replied himself beyond 
seas ; to which the defendant demurred. 

And Reeve objected, that no actions on the case are 
within the proviso, but actions on the case for words; 
M^d cited Cro. Car. 245. Show. 98. 

Parker, contra. Where the words of a statute are ge- 
neral, they are to be understood in that sense, 10 Co. 101» 

(fl)Nels|.74. (A)Str. 836. 






eH» 8*] in the Seventh Section. 187 

It is impossible to think so trifling an action as for words 
should be saved, and not those which are founded on a 
contract: besides, it has been determined that the proviso 
extends to, this case. ^ 

Et per Curiam.*— Judgment for the plaintiff. 

4 
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CHAP. IX. 

JVhat restores the Remedy. 

THE statute does not extinguish the debt, but only 
bars the remedy: it may therefore be revived by a 
subsequent promise on the part of the defendant; though 
it was formerly holden, that a promise renewed within 
six years, if not upon a new consideration, would not 
bind. (a) But it has since been ruled, that a promise of 
payment within the six years, though the debt were con- 
tracted long' before, would deprive the defendant of the 
benefit of the statute. And at the present day, a promise 
to pay a preceding debt, barred by the statute, is suffi- 
cient to revive that debt, and no new consideration is 
necessary.(^) 

So, also, is a conditional promise, upon the condition 
being performed; as, where the plaintiff, as executor,(c) 
brought an action of assumpsit for goods sold by the tes- 
tator to the defendant, the defendant pleaded the statute 
of limitations; and in evidence it appeared, that the 
goods were sold six years before the action was brought ; 
but that the defendant said to the plaintiff, when he 
demanded the money, "Prove it, and I will pay you:" 
for that was a new promise, and should charge the defend- 
ant notwithstanding the statute of limitations; for it 

(«) 2 Vent. 152. (b) 2 Show. 120. (c) 5 Mod. 42«. 
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vm^ M^ ttftldi iw to day, iPtlie goods wdre ftold to the 
defisiidattt^ he ptH^ttrised' to pay lor them. 

la- the cttfi of a« promise by^ the d^fendant(d)' td p^y a 
jireeedingidebt when be should be able, it is incumbent 
qiv^he plaintiff to &how that the defendant wis of ability 
tP^P^y at die time of action brought. 

But. a pronHse.to pa^an executor cannot be given in 
enddenoe. upo& the issue of OMumptiit infra sex annos to 
the executor's testator. 

Asaumpsit(Ji) was brought by an executor upon a pro- 
mise to his: tests|tor, to which the defendant pleaded the 
statute of limitations; and, upon: evidence, it appeared, 
that after the death of the testator, and after six years 
elapsed from the time of the contract, the defendant 
owned the debt to the executor, and promised to pay it. 
But it-wasr held that the action could not be maintained, 
Htkt promise being made to the executor, and so out of 
the issue. But it would have been otherwise, had the 
promise been made to the testator within six years. 

And in a recent case, in the court of king's bench,(c) 
wherein assumpsit was brought upon the money counts, 
in all of which the promises were laid to be made to the 
intestate ; to which the general issue and the statute of 
Umitations were pleaded. And at the trial, before Lord 
Bltenboroughi Ch. J. at the sittings after Michaelmas 
term, in the 43d Geo. III. at Guildhall, the only evidence 
given was, of an acknowledgment by the defendant since 
the death of the intestate, and within six years, of an old 

(a) 5 Esp. 159. (6) Ld. Raym. 1 1^1. (c) 3 East, 409. 



\ 



IQO 



fFhat restores the Remedy. [ch. 9. 



existing debt, due to the intestate more than six years 
before ; a verdict was taken for the plaintiiF, with leave to 
the defendant to move to set it aside, and enter a nonsuit; 
which was accordingly moved for by Gibbs, who ob* 
served, that though an implied promise to pay might be 
raised from the acknowledgment of the debt, yet it must 
be raised to a person living at the time when the acknow- 
ledgment was made, and could not refer back, by relation, 
to a period before the intestate's death ; and if not, then 
the evidence cduld not apply to any of the counts of the 
declaration. 

Lord EUenborough, Ch. J* when cause was to have 
been shown, said, that the case of Green v, Crane^ 2 Ld» 
Raym. 1101. was decisive in support of the objection, 
and that a nonsuit must be entered. 

Park, for the plaintiff, admitted that that case was in 
point against him, if the court thought that it had been 
properly ruled* 



> » 



The rule was made absolute to enter a nonsuit. 

Acknowledgment of a debt within six years, though 
not a promise, yet it is evidence of a promise ;(/7) and it 
is fettled, that the slightest acknowledgment will be suf- 
ficient to create such a promise,(^) as, ^^ I am ready to 
account, but nothing is due to you." And,(r) though 
the acknowledgment be made after the action brought, 
it has been held sufficient. 



(a) 5 Mod. 42n. 
5 



{h) Cowp. 548. 



(c) Barr. 1099. 
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It was ruled at Nisi Prius^ in the case of Clarke v. 
Bradshaw and Coghlan^{a) that an acknowledgment by 
the defendant to the clerk of the plaintifF*s attorney, on 
the subject of the arrest, that the plaintiflfhad paid money 
for him twelve or thirteen years before, but that he had 
since become a bankrupt, by which he was disdiarged, 
as well as by law, from the length of time since the debt 
had accrued. It was contended, that this evidence was 
not sufficient to chargie the defendant ; that it was 
against the sense and spirit of the statute that it should be 
^o ; .that the plea of the statute of limitations itself 
admitted the existence of the debt, but claimed a dis- 
charge by reason of the statute ; and that it would be 
depriving the party of the protection of the statute, if the 
flaim of that protection should be construed into an 
admission of the debt, and be sufficient to charge him. 

Lord Kenyon said, he was not now to put a construc- 
tion on the statute of limitations for the first time. It had 
been decided, that an acknowledgment of the debt was 
sufficient to take the case out of the statute ; and he was 
bound to hold it so. 

And this has been confirmed by a subsequent deci$ion 
of the court of king's bench, that an acknowledgmvsnt 
of the debt, though it be accompanied with a declaration 
by the defendant that he did not consider himself as 
owing the plaintiff a farthing, it being more tl^an six 
years since he contracted the debt, is sufficient to take 
Ihe case out of the statute of limitations. 

(fl)3Esp. 157. 
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la «n action of g88ump$it(a) for wheat sold and deli- 
vered, the defendant pleaded the general Usue, and the 
statute of Umications* And at' the trial, the plaintiEfF 
proved that the defendant, on being arrested, said, ^^ I do 
not consider myself as owing the plaintiff a farthing, it 
being more than six years since I contracted. I have 
had the wheat, I acknowledge, and I have paid some part 
of it, and 26/. remains due*" On the part of the de« 
fendant it was objected, that these expressiws aiaounted 
|o no more than what he had stated upon record in his 
plea, which confessed the existence of the debt, but 
avoided the action, by alleging the lapse of time. 

The learned judge, however, thought that, according 
to the authorities, such an acknowledgm^ent of the exist* 
ence of the debt must be deemed sufficient to take the 
case out of the sutute ; though, if the matter 'had been 
res ifUegra^ the point might have admitted of doubt. 
And accordingly, by his direction, a verdict passed for 
tdie plaintiff. 

It was moved to set aside the verdict, and have a new 
trial, on the ground that the implied promise of payment 
from a subsequent acknowledgment may be rebutted; 
as, where the acknowledgment is accompanied with a 
positive declaration that the party did not consider him* 
self bound in law to pay the debt ; otherwise, the very 
pleaof non assumpsit infra sex annoSy which is an acknow- 
ledgment of an antecedent debt, might be strained into a 
promise. But if an acknowledgment and an avoidance, 
when put in the form of a plea upon the record, be a 
good defence, it cannot overset the plea when tendered 

(a) 4 East, 599. 
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in evidence. The rule to show uuse was granted, after 
some hesitation. But when cause was to have been 
shown, the court saidythat whatever their opinion upon 
the statute might have been had the question been new, 
yet, after the long train of decisions upon the subject, it 
was necessary to abide by the construcUon. which had 
been put upon it ; in conformity with which, they thought 
themselves bound to hold, that what was said by ^e de- 
fendant was a sufficient acknowledgment of the pre- 
existing debt to create an a^simpsity so as to take the 
case out of the statute of limitations. 

An oflFer, authorized by the defendant, of two shillings 
and sixpence in the pound, is a sufficient ackno^yledgment 
to take die tase out of the statute.(a) 

But an acknowledgment by the defendant that he was 
guilty of a breach of contract, does not show that the 
plaintiff has any cause of action that has accrued within 
six years. (^) »/ 

In an action for not accepting and paying for a set of 
prints from the plays of Shakespeare, according to the 
undertaking into which it was^lleged the defendant had 
entered by subscribing to the wort, to which the defend- 
ant pleaded the statute of limitations; it appeared, that in 
December, 1786, the plaintiffproposed publishing by sub- 
scription a series of large prints from some of the scenes 
in Shakespeare's plays ; that seventy-two scenes were to 
be published, at the rate of two to each play ; and the 
whole were to be published ip numbers, each containing 
fpur large prints, at the price of two guineas a nutqber: that 

(a) 2 Camp. 11. (*) 2 Camp. 157. 
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Mro guiaeis were to be p«id at die time of aubscribingy 
and o»4l|e ^l^ty of i^c)^ number, the remaining guinea 
Sorjiadt wai to be paid, together with two guineas in ad^^ 
vance towards the succeeding number ; that one num- 
ber, at least, should be published annually. On the 7th 
of April, 1790, the defendant became a subscriber. The 
first number was published in June, 1 791 ; the second in 
March, 1798; both of which were delivered to the defend- 
ant. The work was completed in 1803. Copies of the 
different numbers were regularly laid by for the defend<n 
ant, but they were not called for ; and he waq never re- 
quired individually to carry them away and pay ibr them 
till the year 1807. 



It was contended by the plaintiff's counsel, that sup- 
posing the statute to have run as to each particular nuin- 
ber from the time when that was published, the case had 
been taken out of the statute by the defendant's acknow- 
ledgment. A letter from the defendant was accordingly 
given in evidence, which was dated the 1st April, 1807, 
and in which he sa^d, ^^ I ceased taking in the numbers 
of the Boydell Shakespeare many years ago, in conse- 
quence of the engagement not having been fulfilled on 
the part of the proprietors ; and not having been applied 
to from that time till very lately, I do not consider myself 
called upon to complete the set." It was likewise proved, 
that the defendant had lately observed, that ^^ he had 
refused to take them in, because they did not answer his 
expectations 



» 



Lord Ellenborough, without giving any decided opi- 
nion upon the general question, said, that the defendant's 
liability could not be affected by the letter or declaration. 



f 
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He has Kitify acknowledged diat he vTas fjoAtf ot a de- 
fault fen or twelve y^ars ago. How does this show that 
die plaitftiff has any cautfe of action wM'ch has accrued 
widim six years f If a man: acknowledges the existence 
of a debt barred by the statute, the law has been sup- 
posed to raise a new promise to pay it, and thus the re» 
Hiedy is revived ; but no such effect can be gpven to an 
acknowledgment where the cacuse of action arises From 
the doing, or omitting to do, some &ct at a particular 
M6ment, in breach of a contract* This is like the case 
of criminal Conversation, where the defendant "being ac- 
cttsed, shortly before the commencement of the suit, of 
havin^p seduced the plaintiff^s wife, said, he had not been 
guihy within six years. That allowed that there was 
once a cause of action, but the statute was held to be a 
bar. 

- >• 

In the case of Ruckerv. 2ranna^,(a) the defep)||Qtt had 

Stated to the court, in an a£Sidavit for leave to pleed the 

:)tatute of limitations, that, ^< since the b^ of exchange 

(on which the action was brought) bec^tne due, (which 

was more than six years before,) no de!;!!^^ ^^r payment 

had been made on him ; " and this was deemed suificient 

to be left to the jury as an acknowledgment; and the 

jury having found a verdict for the plaintiff^ the- court 

refused to grant a new trial. 

A letter written by a defendant(^) (who pleaded tK^ 
statute of limitations) to the plaintiff's attdtney, oh 
being served with a writ, couched in ainbiguoii termsj 
neither expressly admitting nor denying the debt, should 
be left to the jury to consider whether it amount to aii 
acknowledgment of the debt) so as to take it out of the 
statute of limitations. 

(a) 4 Bit, 6a4. (b) 2 T. R 760. 
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Assumpsit for work and labour hj the plaintiff, an at- 
torney. Pleas, the general issue, and the statute of limiu- 
tions. At the trial, at Hereford assises, in 1 788, before 
Lord Kenyon, the plaintiff produced the following letter^ 
written to his attorney by the defendant, in January in 
that year, in order to take this ease out of the statute 
of limitations :— ^^ I have lately been served, by Mr» 
Meredith Price, with a writ at the suit of one Lloyd. 
I am at a loss to know whether was it your orders, or, 
was it some other of the same name* For several 
reasons, I cannot suppose that an old particular friend 
would ever be guilty of causing an action to be com^ 
menced, without first advising him on it* I believe tha£ 
you have had no cause to contradict my saying, that I 
always served you on all occasions that ever lay in my 
power; therefore, I flatter myself that you have no con- 
cern in this business* However, if it should appear to 
the convrary, I must beg leave to inform you, that be- 
fore I wih pay any cost more than defending, will ab- 
solutely take Vouse in the liberty of Carmarthen, which, 
I am fully sattshed, will answer my expectations in busiy 
ness much better ihan here at Landovery. As to Mr. P.^s 
view^ I iii^ no stranger at all to, and see through them' 
without 9 spectacle ; and as to your part, cannot expect 
to reap any benefit from that quarter, as he says you are 
indebted to him to the amount of 700/.' Therefore, if 
you seriously consider your own interest, you cannot be 
any gainef. by endeavouring to injure a man who has 
always been your friend. However, you are to act as yoii 
thiak proper* As in respect to matters; between you and 
me, ik'iM be rectified when I can settle my affsdra, which 
I believe viil now soon be* Mr. Rice Davies, of Swan- 
»€a, has recfi'ved positive orders from Mr. K. Price and 
son, to seH the Erwastod and Combdu estates, and will 
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be adrertised soon. . I cannot believe that they will be 
soficient to discharge the mortgage, and Mr. Davies's 
demand, which amounts, in cash lent, and business done, 
to 1,000/.'' 



m 



The learned judge^ being of opinion that this did not 
amotint to a promise, or acknowledgment of the debt, so 
as to take it out of the statute of limitations, nonsuited 
the plaintiff. 

A rule was obtained, and cause shown, why the 
nonsuit should nbt be ^et aside, and a new trial granted. 
Lord Kenyon, Ch. J. having tried the^ cause, declined 
giving any opinion upon the subject. 

Ashhurst, J. £iaid, the only doubt tn his mind was, whe- 
ther the letter should not have been left to the jury for 
them to form their opinion upon it. For it was certainly 
true, that any acknowledgment would take the case out of 
the statute of limitations. Though this letter was writ- 
ten in ambiguous terms, there are some parts of it from 
which the jury might perhaps have inferred an acknow- 
ledgment of the debt. Throughout the whole of it the: 
defendant does not deny the e!xistence of the debt. . He 
begins with reproaching the plaintiff for not giving him 
some information of his intention to bring an action 
against him 9 and then he says, in substance, ^^ that soon-, 
er than pay the costs he will go to gaol." And in another 
part he adds, " As to the affair between you and me, it 
will be rectified soon." That, perhaps, did contain an 
Insinuation that something was due ; and he thought the 
Jury should have put their construction on it. 
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Bttlkr, J. said, that it had been held duitlthe sll^esC 
aiekmowledgmetit would take the case cmt of the statoie 
of Ijanitacionsi as, where the de£^daiit sasdy "* I 'zak 
ready to account, but nothing igMae to you." The de« 
fendant, in his letter, affects nflpi^en to know at whose 
suk tb^ atition tras commenced; but it was evidei^t liiat 
that was merely a pvelerice. The whole of it was a beg.** 
ging letter, and it was evidently intended to gain time; 
and he was of opinion that it should have been left to 
the jury. 

Grose, J« observed, that the letter seemed to hial to be V9r 
tiier more than a begging letter: lor it was intended to def- 
ter the plaintiff from going on with his suit, by direates*' 
ing him, that, though he should succeed in the action, he 
should gMii iM^thing by it. Now, if nothing were really 
due at that time, the attempt to binder the plaintiff from 
proceeding in the action would be absurd : therefore, he 
thought that letter was exceedingly strong from whieh 
to infer an acknowledgment of the debt. 

In an action for goods sold and detivered,(o) tO which 
the defendant pleaded the general issue, and the statute 
of limitations. At the trial before Lord Alvadley, Ch. J* 
at the sittings after Hilary term, 1804,. it appeared that 
the debt had been contracted above six years before the 
Tcommencement of the action; that the defendant having 
been appUedlto for payment of the debt by a letter from 
the plaintiff, dated the 23d of July, 1803, wrote to the 
plaintiff on the 26th of the same months in the fbllowibg 
tertns : " I have received your letter of the 23d, and must 
refer you to Messrs. C«, my solicitors, whose, opiaiop 

{a) I New Rep. 20. 



en, 9.] IfTrnf restores the Remedy. 1^ 

alw»y9 governs me. I recoimnend you to call on themi 
as it wiU tave you the trouble of a journey to W. They 
are 10 posaession of my determinatioa and ability/' Iq 
consequeace of this letter, a person on behalf of the plains- 
tiff having called on Messrs. C, and stated that he can(i^ 
an account of the defendant's bill, was informed by them 
that tht; defendant was out of town, but that, if the plain* 
tiff had any letter which would bind the defendant, the 
debt would be paid, if it amounted to 100/. 

Lord Alvanley considered himself bound by the case 
of Lloyd V. Maundy 2 T. R. 760. to leave it to the jury 
to decide whether the above letter, coupled with the sub- 
sequent conversation at Messrs. C.'s, amounted to an 
acknowledgmeQt of a debt. 

The jury found a verdict for the plaintiff. 

A rule mat for ^ new trial having been obtained oc^ a 
former day- 
Sir James Mansfield, Ch. J."^ said, the letter written 
by the defendant in the case of Lloyd v. Maundvf^s very 
different from that written by the defendant in this case. 
The turn of the letter in that case was, fihat it was unjust 
that the plaintiff should do any thing to injure the defend-' 
ant J and that, rather than pay any costs beyond those of 
defending the action, the defehdant would go to gapL 
Put. how could the plaintiff send the defendant to gaol, 
unless some debt was due ? In the present case, although 
the term " ability" might seem to import that the defend- 
ant owed something that he could not pay, yet he did not 
tl^ink there was sufficient in tl^tat expression unexplaii^ed 
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to take the case out of the statute. When the case is 
tried again, the plaintiff might examine Messrs. C< as to 
the defendant's ability, and as to any determination he 
had communicated to them respecting payment* of the 
demand. 

Heath aiid Rooke, Js. concurring, the rule was made- 
absolute. 



So, in assumpsit brought to recover the amoint of a 
bill of exchange drawn on the defendant and Lord Cork, 
in favour of the plaintiff. The defendant pleaded the 
statute of limitations. The bill, at the time of the 
action brought, was of ne^r nineteen years' standing;; 
which was relied upon by the defendant's cqunsel as 
affording the strongest presumption that the debt had 
been satisfied; the defendant having been at all times in 
a situation to be sued for it. To support a new promise 
within the six years, the plaintiffs relied that the defend- 
ant, having become much involved, had assigned his 
estates to trustees for payment of his debts ; and in an- 
swer to an application for payment of this money in the 
year 1792, had written the following letter to plaintiffs: 

** I received your letter, and beg leave to refer you tp 
my trustee, Mr. H. Wall, of Paper Buildings, on this 
complicated business. I should be glad to bp informed 
how you have settled it with Lord Cork. 



*' I am, &c. 



Inchiquin." 



But they gave no evidence of this trust, but they relied 
merely on this letter. 
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Lord Kenypn ruled, that where a debt was established^ 
(as here it was,) by proving the hand- writing of the de* 
feadant to the bill, who relied on the statute of limita* 
jtioos, if the plaintiff gave any general evidence of a&- 
Itnowledgment, that it should be taken to apply to the^ 
debt in question; aqd that it should lie on the defendant 
to explain the promise so made, and show that it applied 
to some other demand. In the pres^ent case the demand 
was established ; and the bill being drawn on Lord Cork, 
and his name being mentioned in the letter, fortified the 
construction that this letter applied to the demand on the 
bill in question. And as to the letter, his lordship 
thought it was an acknowledgment. 

We have seen above, that a promise made by a debtor 
* will revive a preceding debt y and that an acknowledg- 
ment of a debt is evidence of a promise to pay ; and we 
have considered the evidence proper to be admitted to 
prove such acknowledgment. We now come to consider 
what effect the acknowledgment of one of the several 
parties to the same contract will have in restoring a debt, 
it being barred by the statute. 

In Bland v. Haselrig^{a) an assumpsit was brought, 
against four, who pleaded the statute of limitations; and 
the verdict wad, that one of the defendants did assume 
widitn six years, and the other non assumpsit* And it 
was held by the court, {dissent Ventris, J.) that the 
plaintiff could not have judgment against the defendant, 
who was found to have promised within six years. 

(o) 3 Vent 151. 
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This case may be explaiiied on the manner of the find* 
ing ; for as the plea w^'S joint, and the replication must 
have alleged a joint undertaking, the verdict did not 
find what the plaintiff had bound himself to prove. , But 
at the present day, upon the principle of subsequent 
decisions, the jury ought to have considered the promise 
of one as the promise of all ; and therefore should have 
found a general verdict against all. 

The acknowledgment of one out of several drawers of 
a joint and several promissory note, takes it out of the 
statute of limitations as against the others, and may be 
given in evidence on a separate action against any of 
them. 

In an action on a promissory note,(a) tried before Ho- 
tham. Baron, at the Spring assises, in Hampshire, in the 
year 1 804, (to which the defendant pleaded the statute,) 
the plaintiff produced a joint and several note, signed by 
the defendant, and three others, and having proved pay- 
ment, by one of the others, of interest of the note, and 
part of the principal, within six years, and the judge 
thinking that was sufficitnt to take the case out of the 
statute, as against the defendant, a verdict was found for 
the plaintiff. 

. A rule was afterwards granted to show cause why there 
should not be a new trial, on the motion of Lawrence^ 
who cited J3/rin</v. Haselrig. And in support of the ap- 
plication he contended, that the plaintiff, by suing the de- 
fendant separately, had treated this note exactly as if it had 
beensignedonlyby the defendant; and therefore, whatever 

(tt) Dong, 629. 
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might have been the case in a joint action, in this case 
the acts of the other parties were clearly not evidence 
against him. The acknowledgment of a party himself 
does not amount to a new promise, but is only evidence 
of a promise. This was determined in the case of Heylin 
v. HasHngs^{a) and in Humings v. Robtnson.(b) He said^ 
that it was decided, that the confession of nobody, but a 
defendant himself, is evidence against him. That last 
case was an action by an endorsee of a note against the 
drawer ; and the plaintiff proved the acknowledgment of 
a mesne endorsor, that the endorsement on the back of the 
note was in his hand- writing; but the court was of opinion, 
that this was not evidence against the drawer, but that 
the endorsement must be proved. It would certainly 
open a door to fraud and collusion, if this sort of evidence 
were, in any case, to be admitted. A plaintiff might get 
a joint drawer to make an acknowledgment, or to pay 
part, in order to recover the whole, although it bad been 
already paid. 

Lord Mansfield said, the question here is, only whe- 
ther the action is barred by the statute of limitations. 
When cases of fraud appear, they will be determined on 
their own circumstances. Payment by one is payment 
for all, the one acting virtually as agent for the rest ; 
4ind in the same manner, an admission by one is an ad- 
mission by all; and the law raises the promise to pay, 
when the debt is admitted to be due. 

Willes, J. said. The defendant has had the advantage 
of the partial payment, and therefore must be bound 
by it. 

(a) 12 Mod. 223. 1 Salk. 29. {b) Barnes, quarto edit. 434. 
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Ashhurst and Boiler, Js. of the same opinion. 

The Rule was discharged. 

And where one of two makers of a joint and several 
promissory note having become a bankrupt, the payee 
received a dividend under the commission on account of 
the note, that will prevent the other maker from availing 
himself of the statute of limitations, in an action brought 
against him for the remainder of the money due on the 
note, if the dividend had been received within six years 
before the action brought. 

James Fairbank, and William Fairbank his son,(a) 
made their joint and several promissory note, on the 18th 
July, 1784, to the defendant, for 100/. In the same year 
Jamtrs Fairbank became a bankrupt, and the plaintiff re- 
ceived several dividends under the commission, in respect 
of the lOOA secured by the note in question ; the last of 
which was paid in the course of the year 1793 ; and 
there remained due 58A 6«. Hd. for whic^ an action was 
brought. The defendant pleaded the statute of limita- 
tions, but a verdict was found for the plaintiff, under the 
direction of Mr. Justice Heath. 

A rule being granted to show cause why there should 
not be a new trial, the question was, whether the pay- 
ment of part of the money due on the note by the 
assignees took th^ case out of the statute of limita- 
tions ? 

It was contended for the plaintiff, that the act of the 
Assignees was the act of the bankrupt himself : and if the 

(a) 8 ^. Bi S4a 
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bankrupt had acknowledged or paid part of the debt, the 
presumption raised by the length of time would have been 
repelled. That it had been decided in Whitcomb v. Whir 
ting'iid) that the acknowledgment of one of several draw- 
ers of a joint and several promissory note takes it out of 
the statute of limitations as against the others, and might 
be given in evidence in a separate action against any o( 
the others. 

It was insisted, on the other hand, that, as the bank- 
rupt himself had done no act to acknowledge the debt, 
the case came within the statute of limitations, of which 
the assignees of one of the drawers could not prevent the 
other from availing himself. 

But the court were clearly of opinion, that the pay- 
ment of the dividend under the commission was such an 
acknowledgment of the debt as took the case out of the 
statute of limitations. 

In a subsequent case ^tlftsi Prius^ In Easter term, 40 
Geo. III.(^) in the king's bench, assumpsit was brought 
for money paid, laid out, and expended to the use of two 
defendants; to which was pleaded. the statute of limita- 
tions by one of them. The defendants had formerly car- 
ried on business as merchants in Cork, in Ireland, and 
had become bankrupts. While they carried on trade, the 
plaintiff had given his guaranty to Messrs. Hammers- 
lys, the bankers, to secure any advances made to the 
defendants in consequence of their intercourse with £n- 
gland. The bankers had made advances for their use to 
the amount of 1,800/. but the plaintiff had not been 

(a) Doug. 651. (Jb) 3 Esp. 155. 
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called upon on his gnaranty until after the bankruptcy 
of the "defendants, when he paid the money, and now 
brought his action against them for money paid to their 
use. One of the defendants let judgment go ^ default; 
•and the plaintiff relied upon a letter written by him in. 
the course of the preceding year, as containing promises 
to pay, and an acknowledgment sufficient to bind the 
9ther defendant. 

It was contended that this promise was of no avail, as 
it was made at the time when the defendant was a bank- 
tupt; and, at all events, it could not bind the other de- 
fendant. 

On the other hand it was contended, that this was a 
, debt contracted by the two defendants while in partner- 
ship, and on their joint account, and cited Whiti/^ v. 
Whitcomby and what was th^ case where the demand arose 
under an express contract, as in the case of notes equally 
applied, to the implied contract, where the money was 
paid on account of the two. 

Lord Kenyon said, he had some doubts upon the 
point, and would reserve the case. But an acknowledg- 
mept by the defendant being proved, the plaintiff had 
. a verdict. 
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CHAP- X. 

Of PUading the Statute^ 

THIS statute, and also tbe 32 H. VIII. c. 2. of limita- 
tions, are exceptions to the rule, **" that where an action 
is required by statute to be brought within a certain 
time, it is the duty of the plaintiff to prove that he has 
done so, or he will fail in his suit*" 

The statute 31 Eliz. c. 5. s. 5. which limits actions 
upon penal statutes to two years after the commis^on of 
the offence, where the forfeiture is given to the king only, 
and to one year, where it is to the king and any other 
person, is conceived in terms almost similar to the pre- 
sent : and it seems, that the defendant may take advaiH 
tage of that statute on the general issue, and need not 
plead it ; the practice at Nisi Prius being, for the defend* 
ant to call upon the plaintiff to prove the commence- 
ment of his action within the limited period ; and many 
questions arise as to what shall be said to be the proper 
commencement of it: (a) but the defendant must plead 
this statute if he mean to take advantage of it ; although 
the cause of action appear on the declaration to have 
accrued more than six years before : for it is settled, that 
the statute of limitations does not destroy the debt ; it 
only takes away the remedy : and the debtor may either 

» 
t 

(o) 2 Samiid, 6i2. cl. (6). 
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take advantage of the sutute, if the debt be older than 
the time limited for bringing the action, or he may waive 
the advantage*(tf) 

In a case in the king^s bench, 15 Car. II. the declara- 
tion was on a promise made the 1st May, 3 Car. I. for 
money lent : and after verdict, it was moved in arrest of 
judgment, for that it appeared by the declaration, that 
the cause of action did arise above six years before the 
action brought. But by the court judgment was given 
for the plaintiff: for, though the cause of action appeared 
to be twenty years before the action brought, yet the 
plaintiff shall recover, if the defendant does not plead the' 
statute ; which was made for the ease of those who would 
take advantage thereof; but the coiirt shall not give the 
defendant advantage thereof, if he will not plead it.(i) 

; 

But this reason, though admitted to be true as a pro- 
position, at law has been denied to be satisfactory : and 
the true ground of distinction between this statute and 
the statute 31 £liz. and other statutes limiting penal 
actions to a definite period, is supposed to be, because 
the statute 21 Jac. I. c. 16. limits those actions where a 

• 

debt, or other cause of action, is already vested in the 
plaintiff by means of some contract, or other transaction^ 
between the plaintiff and defendant, prior to the bringing 
of the action : but in penal actions, the duty or right of 
action attaches in the plaintiff merely by bringing the 
action, and did not exist in him before ; and unless he 
brings his action within the time prescribed, there is no 
right of action attached in him ; therefore, he seems ^s 
much bound to prove the commencement of his action 

(o) BuiT. 2630. • (h) I Lev. 110. 
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within tiihev trhich h the c^use or coAsldetHtioii of it, in 
brdei* to Istnitle htmseif to a verdict, tA k person who 
faring^ tatumpstt Or debt for gOdds sold and delivered, 
or money lent^ ilnd the like, is tt> ^how the tause of 
considieration of his action to entitle him to a verdict ^ 
fitnd if he fail therein, it apjiears that he has no cause of 
action. But the statute of limitations admits th6 
cause or consideration of the action still existing, and 
frierely discharges the defendant from the remedy; so 
tli^t a promise itithin six years, without any odier con- 
sideration, id sufficient to revive the action ; therefore, 
i^ he will take advantage of that circumstance, it b 
isecessary he should plead the statute.(a) 

In the king's bench, 23 t: 24 Car. H. the declai^tion 
was on a promise seven years before, to pay mon^y 
within three months after: yes^ because the defendant 
had not pleaded the statute, he could not have advanuge 
^fit.(a) 

So, in error of a judgment in the common pleas, in 
mssumpsit: and the first error assigned was, that it 
dippeslred upon the declaration, that the cause of action 
siccrued more than si:it years bctbre, 8cc. and therefore it 
was not necessary to plead the statute. Sed Hon &ik^ 
QQtur: for ihe statute in this case, as well as in all other^ 
ought to be pleaded ; for it might be, that the original 
was i^ued within six years after the cause of ^cdon; and 
therefore the defendant Shall plead the statute, to the 6nd 
that the plaintiff may have an opportunity to reply to 
such matter.(c) 

(«) 8 Sannd. 63. a* note 2. (6) I Vent 191. (c) S Ld. Bajm. 83>. 

Dd 
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i' But^ at first, it was not considered necessary for the 
defendant to plead the statute ; for in Trinity term, 4 Car. 
I. in asmmpsity after verdict given for the plainti^l^ it 
was moved in arrest of judgment, that the promise wa»^ 
alleged to be made beyond the time limited in the sta* 
tute of limitations, and the action was not brought within 
the tinle limited thereby* 

All the court held, that if it appear so by the plaintiiF's 

own showing, that t)ie action is not brought within the 

time limited by the statute, the plaintiff cannot maintain 

his action, but judgment shall be given against him: or^ 

if the contract in the assumpsit or debt be alleged 

to be within the time limited by the statute; and, upon 

non debet or non assumpsit pleaded, it appears upon the 

I evidence, that the assumpsit or contract was beyond the 

time limited, the action lies not, and the defendant shall 

take advantage thereof, if it.be specially found by the 

jury; for the statute is in the negative, " that he shall 

not maintain such an action but within the time limited 

by the statute." 

But in the principal case it appeared, upon the view of 
the record, that the action was brought within the time ' 
limited; and therefore it was adjudged for the plaintiff. 
This was in the common pleas.(a) 

But the court of king's bench always inclined, and 
.finally settled, that no advantage could be taken of the 
statute unless it was pleaded. 

(a) Cro. Car. 115. 
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And in an action of assumpsit by the executrix of an 
attorney- of the common pleas for fees and expenses, 
Ae defendant pleaded non assumpsit^ which was found 
against him. And on a writ of error brought, an excep- 
tion was taken, because the promise was upon the 18th 
day of July, 1621, and the breac]> assigned for not paying 
upon request was in September, 1621; and the action 
was brought in the common pleas in Michaelmas term,. 
3 Car. I. and so above six years after the promise and 
breach; and then, by the statute of limitations, he ought 
not to maintain that action. But because it was not 
pleaded, though the declaration was in Michaelmas, 3 
Car. I. the original writ not being certified, nor appear- 
ing when it was sued out, the court did not much regard 
it ; and thereupon the judgment was affirmed.(a) 

But in the following term, in the king's bench, on 
the same point, the court was equally divided. 

Assumpsit against an administrator, upon a promise 
by the intestate ; supposing that the intestate b9rrowed 
of the plaintiff upon the 1st day of May, 12 Jac. I. twenty 
pounds, and in consideration thereof promised to repay 
it him on request; and that the plaintiff, uppn the 1st 
August, 12 Jac. I. requested the payment, and he had 
not paid it; and that the intestate died, and administra* 
tiou was committed to defendant, who, upon request, 
had not paid it^ although he had assets. Upon non 
assumpsit pleaded, the verdict was found for the 
nlaintiff. 

(o) Cro. Car. 159. 
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It waa moved in arrest of jadgmcBt, thtl thtt amna^t 
heing made IS Jac I* and the breach in the tame year, 
this actios is brought too long after ; for, hy the atatuta 
of liqutationa, \x fhoxHA h^ brought vithm m years. 

Jonea and Whitdocki J9« conceired tiie dftfendant 
ought not tQ take advantage of this alatute, unless he had 
{ilcaded itf or bad demurred thereupon, because the ata* 
tttte haib divers ei^ceptions $ so that if it be brought 
after the time, if the plaintiff were an infant, or feme 
cevfft^ ifc* it were well enough* 

8at Hyde, Ch« J# and Crohe, J« conceived, foras- 
much aa it appemredt by the plaintiff^ own shoving in hb 
declaration, that it was out of the limitation of the sta.- 
tutTi and the statute is in the negative, ^ that it shall not 
be brought ^t all,'' unless it t>f brpught within the time 
limited by the statute; therefore, the d^feqdant should 
have advanuge thereof by exception, without pleading* 

Whereupon the court would further advise.Ca) 

The same objection was taken five years after, ia 
^irrest of judgment; and the court of king's bench then 
sruled, that the statute of limitations must be pleaded, 
and cannot be taken advantage of on motion., 

Action for words, and declares they were spoken 

8 Car. I.J the defendant pleaded not guilty, and it was 

/ found against him. It was moved in arrest of judgment^ 

that the action was brought f<^ words spoken six yeara 

before the action commenced ; so t^^stt by the statute of 

(a)CrD.C«r. 163. 
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Umitfttiom ke was barted c^f tW aetfon* mi therefore 
the coai« oi3«^t not to give Jtt^gVfieiii iifiop this vepdict 

for the plaintiff. 

Jones and Berkeley, Js. hejd, that the pb^ntiff ought tOt 
have judgment, because the defendant had not pleaded 
the statute : IFor there might be divers causes that he 
^ould not bring the action before that tipie, viz, that he 
was in prison, or within age, qr beybnd seas, or that he 
had sued the defendant to outlawry, and the defendant 
had reversed the outlawry, and this action brought within 
a year after the reversing the outlawry j (as in truth the 
case w%s;) for then the action was well brought. 

But it was moved, thkt he should have then shown it 
in his declaration. 

It was adjudged for the plaintiff.(G) 

So, in an action for words, the declaration stated the 
speaking to be on the 20th September, 7 Car. I. where- 
upon the plaintiff brought his action in the kinig's bench, 
in Michaelmas term, 10 Car. I. the defendant pleaded 
not guilty, and found against him* 

And it was moved in arrest of judgment, that these 
words being spoken 20th September, 7 Car. I. and the 
action being brought in Michaelmas term, 10 Car. !• 
(whereas it ought to be brought within two years by the 
statute of limitations) by his own showing, it is brougl^t 
for words spoken above two ye^rs, and therefore he is to 
be b^rr^d of this action. 

(a) Cro. Car. 3S1. 
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But because he bad admitted the action, and had not 
pleieided the statute of Unatations, but not guilty^— 

h 

Jones and Berkeley, Js. held, that he should not then 
have advanug;e thereof* 

And Jones said, he knew it had been so ruled twice in 
the time of the Lord Lea, Ch. T. and in the time of. Sir 
Bin iall Crew, Ch. J. ; for otherwise there would be a 
mischief in this court more than in another court, viz* 
in the common pleas, where they prosecute by original 
and outlawry ; and the outlawry be reversed, the statute 
aids the plaintiff. But here they proceed by latitat^ 
whereby the cause of action doth not appear, and may, 
peradventure, divers years cpntinue by process, before 
the defendant be arrested, and the plaintiff, in his decla- 
ration, needs not show the cause wherefore he did not 
commence his suit sooner : for if he should do so, the 
declaration would be more prolix than was convenient. 
Bit if the defendant pleads the statute of limitations, 
then the plaintiff, by the replication, ought to show good 
cause why he did not bring his action within the time 
limited by the statute, otherwise he is to be barred : for 
the statute allows of many impediments, viz. infancy, 
imprisonment, ouster le mer^ and others therem men? 
tioned, which shall be sufficient causes that the acuou 
was not brought sooner. 

But Croke, J. doubted thereof, because, by his own 

showing, it appeared that the action was not brought 

within the time limited by the statute, and the statute is 

hi the negative, *^ that it shall not be brought but within 

5 
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the time ;'* so the court, ex officio^ ought to abate it, un- 
less he had shown wherefore it was not brought within, 
the time. 

But by the opinion of the other justices, it was ad- 
judged for the plaintiff, unless other cause,, &c«'(a) which 
seems^to have settled the question. 

But a distinction has been taken with respect to plead- 
ing the statute m debt : for by Holt, Ch« J. in the case 
of Draper v. Glassop^(b) if the defendant plead non as- 
sumpsit^ he cannot give in evidence the statute of limita- 
tions, because the assttmpsit goes to the prater tense; 
but upon nil J^3^f pleaded, the statute is good evidence, 
because the issue is joined per verba de prcesenti^ and 
without doubt, ml debet by virtue ' of the statute ; and it 
is no debt at this time, though it was a debt. TRe mo- 
dern practice, however, is, to plead the statute in one ac- 
tion as well as the other. 

The plea of non assumpsit infra sex annos is insuffi- 
cient in many cases ; for if the cause of action accrues 
within six years, it is immaterial when the promise was 
made. 

In assumpsit^ the declaration stated, that the defend- 
ant was a merchant,, and transmitted several goods be- 
yond sea; and promised the plaintiff, that if he would give 
him so much money, he W'Ould pay Axixn so: much out. oi 
the pi^oceedof such a parcel of good^ as he^was to receive 
from, bfeyond sea. Th^ defendant pleaded the statute of 
limitations, and did not say non assumpsit infra sex 

(a) Cro. Car. 404. (^.) 1 Ld. Uaynu 153. 
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dnnds^ but that ^ the cause of action did not arise withlfk 
^ix years.^ The plaintitf detnurred, because the caust 
was between merchants, &c* The whole court held thb 
statute to be well pleaded, and Jones, J. said, The de- 
fendant has pleslded well in saying, that ** the cause of 
action did not arise iHthln siic years ;^' for the caus^ of 
action ariseth from the ship coining into port, and the 
six years are to be reckoned from that time.(ii) 

In the case of PUckU \. Moor^b) the declaration Was 
on a promise made seven years before to pay money three 
months aftet ; and the defendant pleaded ndn assumpsit 
i^fra sex annos^ whereas it ought to have been, non ae- 
erevit infra sex annos. 

So, ki an action upon the case, upon a promise to pay 
money three months after, to which the defendant pleaded 
non assumpsit infra sex annos } it was urged, that as 
this promise was laid, he ought to have pleaded that the 
cause of action did not accrue within six years. 

Sympson said, non assumpsit infra sex annos relates to 
the Ume of payment, as well as the promise. 

But Hale, Ch« J. said, That cannot be* 

Twisden, J. If I promise to do ft thing upon request, 
and the promise wete made seven years ago, and the 
request yesterdky^ I cannot plead the statute | but if 
the • request weve six years ago, it nrasi be fended 

(rt) I Med. 7U (A) I Vent 101. 
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I. 



upeciadly^ viz« that causa actionU was above six years 

since.(a) , , 

Error upon a judgment of the common pleas in as^ 
sumpsity where the plaintiff declared, that the defendant^ 
in consideration that the plaintiff would receive A., B., 
and C. into her house ut hospites^ and provide for them 
meat, drink, &c« to pay so tnuch money as she should 
deserve; and that the plaintiff avers, that she received 
them into her house, but did not say ut hospitesy^ and pro- 
vided meat, drink, &c. The defendant pleaded non as* 
sumpait infrctaex annoa. Upon which the plaintiff de- 
murred; and judgment in the common pleas for the 
plaintiff. And it ^as agreed by all that the plea was ill: 
for this being an executory collateral promise, the defend- 
ant cannot plead non assumpsit infra sex annosy but 
should have pleaded, causa actipnis non accrevit infra sex 
annos ; for if the cause of action accrued" within the six 
years, it matters not when the promise was made ; but if 
it had been indebitatus assumpsity that plea had been 
good.(^) 

So, in an insimut computassety the count upon which 
the question arose was, that upon an account taken the 
dth of January, the defendant appearing to be indebted 
to the plaintiff in the sum of 150/. promised payment 
upon the 30th of January. The defendant pleaded non 
assumpsit infra sex annds : to this it was demurred, be- 
cause the six years are to be computed from the time of 
the performance, and not of the promise-; and therefore 
this plea might be true, and yet the plaintiff not barred 
by the statute of limitations; and therefore the plea should 

(a) I Mod. 89. (A) U. Rajm. 8SS. 
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have been, actio non accrevk infra ftx atmos* AoA of 
that opinion was the couit.(o) 

In Hilary term fidlowing there wa» a»o«her ease pa- 
rallel omnibuM. 

So, where the plaintiff declared, that the defemdaat 
being indebted to the plaintiff firo Qperi et Jahori^ i^c. 
promised him, on the Ist April, to pay him the money* 
upon the Ist May, &c«; the defendant* pleaded the sta- 
tute 21 Jac. I. c. 16. in bar, non assumpsit infra sex 
annoa* It was considered that the plea should have been 
actio non accrevit^ and not non assumpsit.(d) 

In an indebitatus assumpsit^ on a promise to pay oi^ 
demand, the defendant pleaded non assumpsit infra sex 
annos : the plaintiff demurred, because the plea should 
have been, that there was no demand within six years, or 
non assumpsit infra sex annos after demand. But the 
court held, that an indebitatus assumpsit shows a debt due 
at the time of the promise, and therefore the plea good : 
but if the promise, had been of a collateral thing, which 
would create no debt till demand, it might be otherwise*(c) 

Although the statute should take place from the time 
of making the promise, yet the plea of actio non accrevit 
infra sex annos is proper; therefore it has been consider- 
ed the safest and best way of pleading the statute in all 
cases of debt on simple contract, or assumpsit^ to say, 
that ^^ the said several causes of action in the said decla- 
ration mentioned, or any or either of them, did not accrue 
to the said plaintiff within six years next before the su- 

(o) 10 Mod. 104. (5) 10 Mod. 206. (c) BoU. N. P. 151. 
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ing forch of the original writ, or of exhibiting the bill of 
die said plantiiF.(a) 

in an action by the plaintiff, as assignee of the effects 
of a bankrupt, he declared that the defendant was in- 
debted to the bankrupt, and being so indebted, promised 
the plaintiff to pay. The defendant pleaded, that the 
cause of action did not accrue to the bankrupt within six 
years. And on demurrer it was held ill, because the plea 
does not answer to the promise laid in the declaration, 
and it precludes the plaintiff from proving any promise 
to himself.(#) ■ \ 

By Holt, Ch. J. and the court.— -In an action by an 
assignee of bankrupt by commissioners, on a simple con- 
tract, the right way is, to lay the promise to have been 
to the bankrupt, except there be an express promise, 
after assignment made, to the assignee. And the way of 
declaring on a promise to the assignee is very inconve- 
nient, and a means to oust the defendant of the benefit of 
the statute of limitations : for if the goods were sold five 
years before the assignment by the bankrupt, and then 
the debt is assigned, and a year passes, and the assignee 
declares on a promise to himself, it will not be a good 
plea to say, that the defendant ^ non assumpsit infra sex^ 
annos to the bankrupt," for that does not answer the de- 
claration. And if he plead " non assumpsit infra sex an- 
nos to the plaintiff," it will be against him: for if there 
be any promise transferred by the act, it is only upon the 
assignment; aiid the intent of the statute was only to 
transfer the action, and nothing else. 

(a) 2 Saund. 63. note 0t (5) Str. 9 IP. 
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Indeed, if after astignment another receive the money^ 
action will lie for the assignee upon a promise to himself; 
because the receipt of money after assignment is a con- 
tract with him ; and every contract or agreement, per 
Holt, Ch. J. is an express promise, not in word, but in 
deed, which is as strong; and there is no such thing as a 
promise in law : and that acceptance of a bill of exchange, 
is ai^ express promise to pay it,(a} 

In an action brought under the statute 33 Geo. II(. c. 
5. by the assignees of Arthur Miller, an insolvent debt- 
or, discharged out of the Fleet prison, as endorsee of a 
bill of exchange, against the drawer, the first count of the 
declaration stated the drawing of the bill, the acceptance 
by the drawee, the endorsement by the payee to Arthur 
Miller, before the plaintiflfs became such assignees, the 
refusal of payment by the acceptor, and the protest for 
non-payment by Miller ; of all which premises the dc- 
fendant afterwards, and before the plaintiffs became such 
assignees, had notice : by reason whereof he became 
liable to pay to the said Arthur Milder, &c. and being 
so liable, and the said sum of money afterwards, and 
when the said Arthur Miller was so dis^charged as afore- 
said, and the said plaintiffs became such assignees as 
aforesaid, being due and unpaid, the defendant, in consir 
deration thereof, afterwards, and after the plaintiffs bet 
came such assignees as aforesaid, promised tp pay them 
the said sum of money, &c. There was also a ^oun^' 
stating that the defendant was indebted to the plaintiffs 
as assignees, for money paid before the plaintiffs became 
assignees of Arthur Miller, to the use of the defendant, 
in consideration of which the defendant promised to pay 

{a) 6 M^d. \S\. 
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10 the plaMifiji as assignees, &c. -And a similar count, 
stating the debt to > the assignees for money had- and 
received by the defendant, before the plaintiffs became 
assignees, to the use of Arthur Miller, and. a promise to 
pay to the plaintiffs as assignees ; and the breach was, 
the non-payment to the plaintifis as assignees, &c. To 
which the defendant pleaded, after the general issue, 
*^ that the said several causes of action in the said decla- 
ration mentioned, and each and every of them, first ac- 
crued to the said Arthur Miller, before the plaintiffs 
became such assignees as in the said declaration is men- 
tioned, (to wit,) at London, &c. And the said defendant 
further saith, that six years did elapse after the time 
when the said several causes of action, and each and 
every of them, first accrued to the said Arthur Miller, 
and before the day of suing out of the original writ of the 
said plaintiffs against the said defendant, and this," &c. 
To which plea there was a general demurrer. 

In support of the demurrer. Hey wood, Serjeant, ar- 
gued, that the plea was no answer to the declaration. In 
all the counts the promise is stated to have been made to 
the plaintiffs; and as a breach of promise is the cause of 
action in assumpsit, no cause of action at all could have 
accrued to the insolvent. Non assumpsit infra sex annos 
to a bankrupt, is no plea to assumpsit by the assignees. 
6 Mod. 131. Parkins V. Woliaston. 2 Str. 919. Skinner 
V. Rebou* But if the original debt to the insolvent be 
taken as the cause of action mentioned in the plea, yet 
(here might have been an express promise to tbe plaintiff, 
as stated in the declaration, to which allegation there is 
no answer in the plea. 
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Le Blanc, Serjeant, contra^ contended, *tkat the de^ 
murrel* admitted that the cause of action accrued to tfan 
iaaolvent, and more than six years before the action 
brought ; an f vpress promise, therefore, ough^ not now 
to be insistffd on; when, if the parties had gone to trial,^ 
they would have had nothing to rest on but an implied 
promise, raised on a consideration which is admitted to 
be within the statute of limitations. If it were allowed 
the plaintifis now to insist on an express promise, they^ 
irould succeed on demurrer by supposing an express pro- 
mise, and at the trial by sum>osing an implied one, when^ 
in fact, there was neither, and the defendant ele9r\y enti- 
tled to the benefit of the statute. Instead of demurring^ 
4iey ought to have pleaded i^i express promise within six 
years, on which fact the parues might have gone to 
triaL 

Lord Ch« J* Eyre suggested, that the defendant might 
have pleaded that the debt was first due to the insolvent 
more than six years before the action was brought, and 
that he made no promise to the plaintiSs within, six 
years. 

Buller, J. seemed to think, that the phintiA must 
prove an express promise at the trial* 

Le Blanc then prayed to amend, which, as die defend-* 
ant had amended once already, was reft|sed.((i) : 

Judgment for the plaintiffs. 



<«) 2 H. Bl. 561. 
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The condtision of the plea slioald be with a verifica«- 
ticm; for, though in the caae of Duppa v. Mayo^{d) 
Hrhich was debt for the arrears of a rent- charge, and 
the statute pleaded, but did not conclude to the coud* 
try, but with a verification; upon . which plea the 
plaintiff demurred; and judgment was given against 
die defendant for the bad conclusion of )iis plea. The 
learned editor of Saunders's Reports, in his note (3) 
upon this, observes, that as to attsiimpsit^ it is clear that 
the statute must be pleaded ; and it seems questionable 
whether the same rule would not now be extended to 
actions of debt. On the one side, the same reasons for 
pleading the statute seem equally applicable to both 
actions. The statute contains several exceptions, such as 
coverture, infancy, imprisonment^ and thp like^ which 
would take the case out of it in both actions alike. If the 
statute is not pleaded, the plaintiff is equally liable to be 
surprised, and therefore not prepared to answer, in one 
action as in the other. In either case,' the statute does 
not extinguish the debt, but only takes away the re- 
fidedy; and it is optional whether the defendant will 
kisist upon the statute, t>r waive it. And it is very usual 
in practice to plead to debt on simple contract, that the 
cause of action did not accrue within six years ; to which 
the plaintiff may, of course, reply, that he was within any 
of the exceptions in the statute, or that he sued out a 
htkat within time, as is the common case in assumpsit. 
But on the other side, the principal case is an authority 
to the con^ary, viz. that there can be no such special 
replicsCtion ; for it is there held, that the plea must con- 
clude to the country; wliich decision can only be founded 
npon the ground that the words " infra sex annos^^ are 

(a) I SRimd. 283. 
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surplusage ; for, if the plea of infra sex annot were good, 
the proper conclusion, it should seem, would be with a 
verification. However, the modem practice is, to plead 
the statute in one action as Well as the other^ and to con- 
elude with a verification. 

The old way upon the statute of limitations was^' for 
the defendant to plead the statute at large ; but of late 
years, the general pleading of non assumpsit infra sex 
annos is allowed; therefore*-** 

In an action of debt for rent, the defendant pleaded 
the statute of limitations, and that causa actionis prw* 
dictm^ &fc. accrevit above six years before the writ brought. 
To this the plaintiff demurred, and the cause of demurrer 
was upon the late statute for reviving of process, anns 
primo Willelmi £sP Maria: by which it is provided, in 
regard there was an interruption of the government, and 
proceedings of law, from the llthof December, 1688, to 
the 13th of February following, that the time within 
those days should not be accounted as any part of the six 
years to bar an action by the statute of limitations, or of 
the six months for bringing a quare impedit^ is'c. so as it 
was urged that the defendant should have shown that 
six years and so many day'ft were elapsed as are between 
the 11th of December and the 13th of February. For 
the six years may be passed, yet the plaintiff may be with* 
in time by reason of the said statute. 

But the court were of opinion that the defendant's plea 

. was well, and this should be shown of the plaintiff 's part; 

for the statute does not alter the form of pleading, but 
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tbat should be as it was before; and tbe plaintiff, if 
the matter will bear it, is to help himself upon the said 
8tatute*(a) 

When the statute is pleaded to the entire of a declara- 
tion, and is bad as to part, it is bad for the whole. 

Assumpsit J in consideration that the plaintifif" would 
deliver to the defendant such a deed; the defendant pro- 
mised that he would redeliver it to him on request ; and 
also, in consideration that he had, upon request, deli- 
vered to him another deed, the defendant promised to 
pay him 40/. and alleges that he had delivered to him 
the first deed; and although, at such a day afterwards, 
he made request, yet he had not redelivered the first deed, 
nor paid him the 40/. The defendant pleaded the sta- 
tute of limitations, and that he did not promise within 
six years before the action brought; whereupon the plain* 
tiff demurred ; for the cause of action as to the first deed 
did not arise on the promise, but upon the refusal after 
request, and the request was within six years. And &• 
held the court. 

Then it was moved, that the payment of the money was 
to be without request, ai\d therefore the plea was good as 
to that: to which it was answered, that the plea being 
entire to both parts of the declaration, and being ill in 
part, is ill in the whole ; whereupon it was adjourned. 
But at a day afterwards, the court held the plea ill in th^ 
whole, for the reason alleged ; and they cited a case be- 
tween Bridges and Ade to have been so adjudged^ an4 
gave judgment for the pUuntiff for the whole.(^) 

(o) 2 Vent 185f. (*) 1 LcT, «. 

Ff 
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. When pleaded, it should ttace to the effect, that no 
' cause of action accrued to the plaintiff within the tune 
to which the particular action is limited. 

In ap action of trespass, assault, and false imprison- 
ment, the drfendaof pleaded not guilty infra seois anuM^ 
and the plaintiff demurred. 

And Mr. Serjeant Damall, for the plaintiff, argued^ 
^t the court, upon this plea, as it was pleaded, would 
not take any notice of the statute of limitations, that if 
this plea were a good plea, it would be a good replication 
for the plaintiff to say, that be took out a writ within six 
years, which is absurd : that no issue cquld be taken. 
upon this plea ; or, if any issue could be taken upon it^ 
yet, if ^ verdict were found for the plaintiff, no judgment 
could be given for hiip; because, though the defendant 
were guilty within six years, yet he might not be guilty 
within four. He said« that this plea was a negative pre|;v 
nant; and though, where a verdict is found upon is&u^ 
joined opon such a plea, that may, in some cases, make 
the plea good ; yet, it is certainly naught upon demurrer.^ 
And for that he cited 12 £dw. IV. c. 6. Bro. Negative 
^reg^ap:^ 38* Bro. same title, 4^. 

For th^ defendant, it was argued, th,at the statute of 
limitations is a general law, and that those pleas of the 
statute of limitations are never framed upon tb.e statute|^ 
but are pleaded generally, without tying them up to, oj^ 
taking any notice of, the a^ct of parliament : that the 
plaintiff ipight have taken issue upon this plea, that 
the defendant was guilty within six years: apd that 
the largeness of the plea, taking in two years more than it 
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mttded, was for the besefic of tlve^ plaintiff; thiA if^ upotf 
that issue, the jury had found for the dc^fendant, hft' 
must have had his judgment, because, if he was not 
gniky within Ax years, it wa^ a nece^sarf coAsequeode, 
that he was not guilty within four years. Aitd ihat^- 
if the verdict had been found for the plaintiff, he must 
have had his judgment too, betause the plea of t!he de- 
fendant was falsified: like the case of debt upon S, single 
bill, the defendant pleads payment; if, upon issue joined, 
the verdict be found for the defendant, he cannot have 
Judgment; but otherwise, if it be found for the plaintiff. 

4 

Holt, Ch' J. said, that the vei'dict's helping such a plea 
as this would not make it a good pka then upon demun^er. 
This must be a good plea either at common law, or upon 
the statute : it is not a good plea at common law, be- 
cause, at> common law, a man might bring his action at 
any time; neither is it a good vplea upon- the st^ute, 
because it does not disclose the matter that the statute 
inakes a bar. 

Powell, J". This plea, at best, i& but argumentative ; 
and such pleas are never good, especially where tHe mat- 
ter diat makes the bar is made by such an act of parlia- 
ment, you ought to plead it in the words of the statute. 
Besides, if issue had been taken upon this plea, and there 
had been a verdict for the plaintiff, it would have been a 
jeofaile. 

Holt. How could the plaintiff reply I 

JVbff.— When this case was first stirred, in Michael- 
mas term, the court seemed all to be of opinion that 
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the plea was good, because it gav« the pkuntiff an 
advantage.(a) 

But this can only be taken advantage of on special 
demurrer. 

In an action for criminal conversation, the 'declaration 
stated, that the defendant, on ist January, 1/92, and on 
divers other days, &c« at, &c. with force and arms made 
an assault on G. the plaintiff's wife, and there and then 
seduced her, &c. whereby the plaintiff, &c« and other 
wrongs to the plaintiff the defendant did, against the 
peace, &c. and therefore, &c. Pleas, 1st. Not guilty ; 
2dly. Not guilty of the premises in manner and form, &c« 
at any time within six years next before the exhibiting 
of the plaintiff's bill. On general demurrer, a question 
arose, whether the action were trespass or case. 

And by Lord EUenborough, Ch. J. It might be material 
to consider that point, if the question now were, whe- 
ther the limitation of six or of four years only applied to 
this case: but if the defendant take the longer period» 
and plead not guilty within six years, that, of course^ 
must include within four years; and the plea not having 
been specially demurred, is therefore good in either way 
of considering it«(^) 

In trespass continued for many years, and the statute 
of limitations pleaded, the jury gives damages only for 
the time within the limitation. 

(a) Ld. lUjiE. 1099. (4) 6 East, 3S^. 
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To an attion for assaoh, battery, wouhdiiig, and im- 
prisoning plaimiiF, from 10th AugUBt) 24 Car. II. usque 
exhibitionem billw; to which the defendant pleaded not 
guilty within six years ; and the plaintiff replied, that 
the writ was sued out the 2d October, 1 Jac. 11. and that* 
the defendant was not guilty within six years next before 
lli'e writ brought* Upon this issue was joined, and a 
verdict was given for the plaintiff, and entire damages. 

Tmto exceptions were moved in arrest of judgment : 
lat. That a verdict cannot help what appears to be other- 
wise upon the face of the record; that here the plaintiff 
declares that he was imprisoned the 10th of August, 24 
Car. II. which was thirteen years before; and being one 
entire trespass, the issue is found as laid in the declara- 
tion; which cannot be for so many years between the 
cause of action and bringing of the writ ; for if a trespass 
be continued several years, the plaintiff must sue only 
for the last six years for which he hath a complete cause 
of action : but when those are expired, he is barred by 
the statute. 2dly. When the plaintiff has any cause of 
action, then the statute of limitations begins ;(a) as in an 
action on the case for words, if thev be actionable in 
themselves, without alleging special damage, the plain- 
tiff will recover damages from the time of the speak- 
ing, and not according to. what loss may follow. So, in 
trover and conversion, when there is a cause of action 
vested, and the goods continue in the same possession 
for seven years afterwards ; in such case, it is the first 
conversion which entitles the plaintiff to an action. So, 
in the ca3e at bar, though this were a continued im- 

(a) Cro. Car. 349. 



pri«ofiment, ye| ao inach>a*Wfi$ b«lbre thewrk brought 
waabarrod by tbesUlut^ - 

On the other haed it was argued^ that the verdict wz& 
good ; for the jury reject the beginiuag of the trespass, 
and give damiiges only for that which falls within the six 
years ; and this may be done^ because it is laid usque ex* 
hibitionem btllw. If the defendant had pleaded not guiU 
ty generally, then damages must be for the thirteen years, 
though the plaint^ii^ on his own showing, had brought 
hia action for a thing done beyond the time limited by 
the statute ; but having pleaded ^^ not guilty at aity time 
within six yearsi,'^ if the verdict find him guihy within 
that time, it is against hrm« 2diy. As to* die objection, 
that the cause of action arises beyond six years, though 
it do appear so in the declaration, yet thafi doth n6t ex*- 
dude the plaintiff ; for there might ha?ve been process 
oat before, or be might be disabled by an outfiawry, which 
may be now reversed ; or he might be in prison, and 
newly discharged, from which time he hat)\ six years to 
bring his action; for being under either of diese circum* 
stances, the statute does not hurt him* 

Curicu^^lf an action of false impHsonment be brought 
for seven vears, and the jury find the defendant guiltjr 
but for two days, it is a trespass within the dedavatioii. 
This statute relates to a distinct, and^ not to a continoed, 
act; for, after six years, it will be difficult to prove a tres*' 
pass.: many accidents may happen within that time, ae^ 
the death or removal of witnesses, &c. 

Judgment was given for the plaintiff. (a) 

(tt)d 5l«d. 110. 
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In tlie neport of tJua case. Show. 493. Sir Jdm Holt, 
in support of the judgment $aid<, that an action maybe 
brought at any time within six years after his imprison^ 
inent^ by the proviso in the statute 21 Jac* I. c* 161 
l^eside^f evc^y day is a new imprisonment, and a new 
trespass ; and the verdict will be intended to be only fov 
9ix years,(a) and the time is not material otherwise ; and 
by the cotiit held well enough* 

The defendant may divide the time in an action for 
&lae imprisonment, and plead the statute as to part* 

The plaintiff brought trespass for imprisoning him, 
and detaining him in prison from 32 Car. II. till the 3d 
of April, 4 Jac. II. The defendant pleaded as to all, till 
34 Car. II. such a day, not guilty within four years; and 
as to the rest, a plaint, and a capias issued. The plain- 
tiff demunred. 

Et per Ct/ria.— Though the imprisonment be com- 
phiined of as one continued imprisonment, yet the de- 
fendant may divide the time, and plead the statute as to 
part, and the plaintiff may reply the continuance ; there- 
fere, as to this, judgment was given against the plaintiff 
upon his demurrer, but for him as to the rest ; because 
ii^captas was awarded by the court, ex officio^ and it did 
sot appear the defendant meddled in it.(^) 

The plaintiff, by his replication to the statute, either 
aflhms that the cause of action accrued within time 

Qi% Tho pl^ik imi bad,: Wn^ fiir six jearii trherc«» iikShaitM hut^ baeoi 
** Not guilty within four yearp^." Ante, 226. {b) »alk. 4ii0. 
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before the suit was commenced^ that he commenced the 
suit within time, and continued it up to the time of 
declaring, relies upon the fourth section, or shows that 
his action was saved to him by the proviso contained in 
the seventh section. This part of the subject has been 
anticipated in treating, of the commencing and suing of 
actions. When the plaintiff replies a latitat ^ or capias^ 
sued out within time, he must show that it has been re- 
turned and continued by vicecomes non misit breve* It 
must be a continuanre of the same writ or process which 
was originally sued out,, and must appear on the record 
to be so.(a) 

It is, however, to be observed, that in Whitehead v. 
Buckland^ $ty« 373. the plaintiff replied an original, . but 
did not show the continuai^ces upon the roll. It was held 
that the plea was plain, and that it was not necessary to. 
show all the continuances, for there was an appearance. 

In the case of Every v. Carter^ib) the plaintiff replied 
a clauaumf regit within time, but did not plead the conti- 
nuance. 

And where the plaintiff, an attorney of the commoB 
pleas, sued the defendant by an attachment of privilege, 
and in Michaelmas term, 17 Geo. II. declared that the 
defendant was attached by writ of privilege, &c. and to 
the statute pleaded, replied, that he sued out a writ of 
privilege the 7th day of Jidy, 16th Geo* 11. and that die 
said defendant did make suph promise within six years 
next before the suing forth the said writ of privilege* 
To this replication there was a demurrer, and joinder in 

(a) Ante, 15S^ (6*) 8 Vent 859. 
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demurrer. The cqurt of common pleas were of opinion^ 
that an appearance to process cures all errors and defects 
therein, and gave judgment for the plaintiff below. 

A writ of «rror was brought, and the gef:keral errors as- 
signed. For tlie defendant in error it was argued, that 
an attachment of privilege in the common plea^ is in the 
nature of an original writ, and if an original writ is re- 
plied to the plea of the statute of limitations, it is suffi- 
cient to show the teste of it when issued, without any 
continuances. And of such opinion was the court.(a) 

The authority of this case is extremely doubtful; for, 
in an action of assumpsit for fees due to an attorney, the 
defendant pleaded nori assumpsit infra sex annpsJ The 
plaintiff replied, that on such a day, two year;; before, he 
had sued out an attachment of privilege against the de- 
fiendsmt ; upon which writ, taliter proces:^urn fyit^ tl^at 
tite defendant (on auch a day in Hilary term, gnno ,2 
Win. ^ 8(c.) appeared^ and the plaintiff deQlare4 ^g^ia^t 
him, modo etfdrma^ £sPc. And upon demurrer to this re- 
plication it was held ill, because the plaintiff did not set 
forth any cootinuanc« of this writ of attachment^ (j)er 
vitecomts n&n mitfi^ *r<?»^,) which was sued out aboY«e 
two years befo^re : fork is in:4>ossible that the defeadaot 
shouM appear in Hilary term, armo 2 Wm. to a writ ?c- 
tumaUe two yeara before; and no other writ is ja^et 
forth by the plaintiff. But if the plaintiff, attxr the taitef 
processumfuit^ had shown the last attachment, juaxt the 
return thereof, upon which, IB truth, the defendjmt did 
appear, it had been \jrcll enough, without showing any 
of the continuances.(^) 

(a) 1 Wilf. ler. (*) Carl*. 144. 
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And ivhere, to an action on the casq on promises, the 
defendant pleaded the statute of limitations; the plain- 
tiff replied a c/autumyr^^^ sued, returnable in the corn- 
mon pleas, before the six years, ea intentione to declare 
in this action upon the base ; and did not show that the 
writ was continued : and upon dcftaiurrer, judgment waa 
given for the defendant, (a) 

And so in Karver v. yames^(b) and Stratton<y. Savig^ 
fiac,(c) and in the case of Kinsey v. Heyward^id) it was 
determined, both in the king^s bench and in parliament, 
that an original must be returned and continued. And it 
does not appear in the report of the case in Wilson, that 
any one of these cases were cited. 

But it does not seem necessary, in replying an original, 
or a latitat^ to do so with a prout patet per recordum. 

In Whitehead v. BucUand^ Sty. 3^3. one of the 
causes of demurrer was, that plaintiff saith he hath sued 
out his original, but doth not say, prout paiet per recor- 

dum. 

And in an action on the case on promises, the defend* 
ant pleaded the statute of limitations, and that non as- 
sumpsit infra sex annos. The plaintiff repliied, that such 
a day he took out a writ of latitat^ and so continueth it 
down by a vicecomes non muit breve^ and did not conclude 
prout patet per recordum^ for which cause the defend* 
ant demurred. But, per Curiamy and the clerks—This is 
needless ; the latitat roll being only for the private use 
of the courts and no record.(e) 

(a) lid Raym. 701. (6) WiUoo, 255. (c) 3 B. fc P. 380. 
[^d) 1 Ld. Kaym. A3S, (e) 2 Keb. 46. 
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It has been held, that if the bill of Middlesex be sued 
within the time, the replication will not answer the plea 
of the statute of limitations, if it show the bill to be re^ 
turned on the sanie day it was sued out. Ld« Raym. 
T72. Green tr. Rivett. But this is liot so at the present 
day; for it is the constant practice to sue oift writs re- 
turnable '^6n the same day ; and the case of Green v. 
Rivett was overruled by Oxlade v. Davidson^ 4 T. R. 
611,. The plaintiff may reply a- /arifaf, or capias^ with- 
out showing either a bill of Middlesex, or original pre- 
ceding. 

Coies brought an action of trover and conversion 
against Sibsye. The defendant pleaded the statute of 
limitation of actions in bar of the action. The plaintiff 
replied, that he took out a latitat out of this court against 
the defendant within the time limited by the statute, 
which still continued depending. 

RoUe, Ch. J. said, A latitat out of this cmift is in the 
nature of an original in the common pleas^ and so hath 
been always held to be.(fl) • - * 

In HoUister v. Coulsony Str. 550. the defendant pleaded 
nan assumpsit infra sex annos ; the plaintiff replied a 
latitat; and the court, on demurrer, held it well enough, 

without showing a bill of Middlesex. 

/ 

y Assumpsit upon a promissory note, payable to B. or 
order, signed by the defendant, and endorsed to the 
p^tntiff, the defendant pleaded the statute of limita- 
tions ; the plaintiflF replied a latitat^ sued out within the 
six years, and regularly continued, &c. to which there 

(a) Sty. 150. 
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was a rejoinder, and m demurrer to the rejoinder. Which 
being held iU« it was objected, for the defendant, that the 
pkiintiff ought to have shown . a bill of Middlesex as a 
foundation of the latitat^ the latitat referring to. lu But 
adjudged, the replication of the latitat^ without showing 
a bill of Middlesex precedent, was sufficient to avoid the 
sutute. And so it was adjudged, Mich. 9 Geo. B« lU 
UellUter v. CouUon^ Str. 5JiO* See Styles, 156. 1 Sid. 5^. 
6(X Judgment for plaintiff. So, in Karver v. James^ 
Willes, 357. the court all agreed that the capic^ was 
sufficient, without setting forth the original ; it being the 
constant course of the court to take out a capias without 
an originaL(dr) 

We have seen, that when the statute begir^ to operate, 
* it runs over all mesne acts i(6) therefore, if the statute of 
limitations be pleaded to an action brought by an exe- 
cutor on a promise made to his testator, the six years are 
computed from the time when the cause of action arose, 
and not from the time of obtaining the probate of the 
will; and in such case, the plaintiff cannot reply a pro- 
mise to himself, as that would be clearly a departure in 
pleading. 

To an action on the case on several promises^ aH laid to 
be made to the testator in his life-rime, with a proferto^ 
the letters testamentary, the defendant {beaded, that h€ 
did not promise within six years before the obtaining of 
the original writ of the plaintiffs, who replied the time of 
suing out tht; writ ; and that, within six years before tfie 
d^y of obtaining thereof, that is to say, on such a da^^ 

(a) Ld. Kajni. I44t. {b) Ante, 84. 
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the letters testarnentary aforesaid were duly granted, &c. 
by which the said action of the plaintiffs accrued to them 
within six years. This replication is bad, for the time of 
limilalion is eomputed from the time when the first action, 
accrued to the testator, and not from.the time of proving^ 
the will. And as it has been ruled, that where all the 
promises io the declaration are laid to be made to the 
testator, that an executor cannot give in evidence a pro- 
mise to hitAself(a) within six years ; and if he , cannot, 
aettii>g forth such a promise to hipiself in his replication, 
as the executors did in this case, is a departure in 
pleading.(^) 

But where, to^an action by an administrator for monc^y 
iiad and received to his use by the defendant, who had 
received the intestate^s money after his death, six years 
and upwards before the commencement of the action, but 
within six years after letters of administration granted to 
^e plaintiff, the defendant pleaded the statute of limita- 
tions, and the plaintiff replied the special matter; it was 
heM, upon demurrer, that the statute was no bar, because , 
this was not a cause of action in the intestate, the money 
kaving been received after his death; and the plaintiff's 
title commenced by taking out letters of administration, 
b^re which time no cause of action accrued to him.(c) 

When the plaiiitiff replies the fourth section, he states, 
that he obtained a judgment i^hich wa» reversed, and that 
he now sues within a year after the reversal; or that he 
obtained a verdict, and judgment was arrested; or the 
^latititi^P may sajr,' M^li' rej^^lic&tion, that he sued out an 
T^rrgrnkl Upbti which^- ^ ^^fendant was outlawed, or the 

(«) S^lk. 28. Ante, 163. {b) Willes, 27, (c) Salk. 421. Carth. 335. 
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outlawry was afterwards avoided by plea, or reversed on 

error, and he sued within a year.(a) ■'' 

\ 
So, where, within the equity of the fourth section, 

the executor, &c. brings a new action,(&) recently after 
the death of the testator, the replication states, that 
the testator, on, &c. in such a term, in such a year of 
the king^s reign, sued out a capias ad respondendum 
(for instance) against the defendant, returnable on the 
morrow of AU-Souls, that the sheriff returned, that the 
defendant was not found in his bailiwick ; and then con- 
tinue the capias from term to term, down to the time 
of the testator's death ; that he appointed the plaintiff 
his executor, recently after whose death, to wit, in 
such a term, &c. the plsuntiff sued out the writ upon 
which the action is founded ; that the several writs so 
prosecuted by the testator against the defendant were 
with an intent to have impleaded the defendant, upon the 
several promises in the declaration specified ; and that the 
writ sued out by the plaintiff against the defendant was 
prosecuted against him with the intent to implead him 
for the causes of action in the declaration specified ; and 
upon his appearance, to declare against him for the said 
several causes of action, and that he afterwards, on, &c* 
declared against the defendant, &c. with an averment, 
that the several causes of action accrued within six years 
next before the suing out of the writ of capias ad reipon" 
dendum first above specified, by the testator, .&c«(c;) 

All these special replications cpnclude with a verifica- 
tion, to give the defendant am^QiippEtuiufj^ of anaw^ng 
the special matter. And where a latitat in replied to avoi4 
the statute of limitations, the defendant may, in his 

£a) 3 Sauad. 63- g. n. 6. Ante, 164-5. (6) Ante, 163. (c) 2 Saaad. 64, a- n. 6 - 
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rejoinder, show the true time of suing out the writ, 
though an averment contrary to the recor(i.(a) 

A variance in the replication from the declairation, in 
an immaterial matter^ is no departure. 

Trover and conversion of a ship and nine pieces of 
\ and declares that 1st March, 21 Jac. I., he 



was possessed of, and the same day lost them, which 
came to the defendant's hand, who, 3d October, 3 Car. 
I., converted them to his proper use. The defendant 
pleaded the statute of limitations ; and that the 20th 
March, 19 Jac, I., causa actionis accrevit; so as not only 
three years and more are incurred s,ince the parliament, 
but also six years after the conversion before any action 
commenced ; et hoc^ i^c. The plaintiffs replied, that they 
were possessed of the said ship as of their proper goods ; 
and so being possessed before the 20th March, 19 Jac. I., 
viz. 1st March, 19 Jac. I., they agreed at London afore- 
said, in parochid et wardd pradictdy that the said de* 
fendant, as their servant, should transport the said ship 
and goods to T. in Spain, being parts beyond seas, and 
should afterwards restore them to the plaintiffs upon re* 
quest ; whereupon the defendant, taking the said ship the 
said 1st March, 19 Jac* I., transported her to parts beyond 
-seas, viz. to T. and 20tK March, 19 Jac. !•, there sold 
the said ship and goods to persons unknown, and con* 
verted them to his proper use : and that the defendant, 
after the said conversion, remained inparttbus transmari" 
nia usque 1st May, 1 Car. I., by reason of which stay they 
could not sue him per legem terra:: and that, 1st May, \ 
Car. I., he returned; whereupon, 1st October, 3 Car* I.,, a^ 

(o)Barr. 969. A.fife, 119-. 
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t - 'm fhcv nq^^^^ ^^^ ^o defiver the sard ship smd 
K»ds, whirfi ^0 ^^ ^^ refused ; but the said ship and 
^1,^ ^.^/♦///7f r/ /^iWrw, converted and disposed prout 

tu><'rius continftur; et hoCy £s?c. And upon this replica- 

tioo ihc defendant demunSed. 

It was urged, that here the replication was a departure 

ffom the declaration; for, by the declaration the plain-* 

0s suppose a casual loss, and a trover by the defendant, 

]9t March, 21 Jac. I., but in the replication they sup^ 

pose an agreement to transport the said ship and goods', 

and afterwards to restore them to the plaintifl%; and that 

the defendant sold and converted them to his proper use 

the 20ih March, 19 Jac. I., and so a variation between 

the declaration and replication in the time and manner 

how the defendant had them.(a) 

Richardson, Jones, and Berkeley, Js. held, that the 
replication was no departure, but was pursuant to the 
count, and fortifies it ; But Croke, J. conceived it was a 
departure, because it varies in the matter and in the time; 
for the declaration supposeth a possession of the goods • 
and that 1st March, 21 Jac. I., he lost th^m ; and the 
same day the defendant found them : and the lat Oc- 
tober, 3 Car. I., converted them : and the plaintiff, 
in his replications, shows, that he, the said 1st March, 19 
Jac. I., delivered them to the defendant, to transport 
them to T. in Spain, and to redeliver them upon re- 
quest; and after shows, that the defendant, 21st March, 
19 Jac. I., at St. T», sold and converted them to his 
6wa use; so it vurks in the poiiat how the goods 

(a) Cn». Car. i45. 
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came to the defendant's hands, both for the matter and 
time, (a) 

In assumpsit, on a promise made the 1st May, 3 Car. 
I. fbr money lent, the defendant pleaded that the writ was 
first brought the 4th February, 14 Car* II. and that he 
dia not promise within six years before the said 4th of 
February. The plaintiff replied, that he assumed within 
six years before the said 4th of February. And after 
verdict, it was moved in arrest of judgment, for that the 
replication was a departure from the count. 

But by the Court-— The replication is no departure 
from the declaration ; for the time put in the^eclaration 
was not material, for he might declare of an assumpsit 
at any time; >ut when the defendant makes the time 
material by his plea, the plaintiff may» by his replica- 
tion, answer to that plea, for n^untaining his action, by 
the time that before was not material 

And th^y gave judgment for the plaintiff.(^) 

And also, where the defendant, at llie parish of Bow, 
in the ward of Cheap, London, was indebted to the 
plaintiff, he promised to pay, &c. The defendant pleaded 
the statute; and the plaintiff replied that th^ debt was 
contracted at Teneriffe, beyond sea, viz. in the parish 
and ward aforesaid ; and that, within six years after his 
return, he brought the action. The defendant demurred, 
for thatthfc replication was a departure from the declara« 
tion, which lays the indebitatus at Bow, in London, and 
the replication is at Teneriffe, beyond sea. 

(a) Cro. Car. 245. 333. {b) 1 Lev. UO. 

Hh 



•* 



34S 0/ pleading the Suoute. [ch« lOw 

But hy the Cotirt—^'Tis well enough, it also aaying in 
the parish and ward aforesaid«(a) 

The plaintlir declared upon a promise made the 16th 
of January, 1706. The defendant pleaded in bar the 
Statute of Limitations ; and that the cause of action 
did not accrue within six years before the exhibiting 
of the bill* The plaintiiF replied, the bill was exhibited 
die 23d January, 1713, and that cause of action did arise 
within six years before exhibiting the bill. To this the 
defendant demurred. 

Parker, Ch. J. delivered the resolution of the Court* 
Judgment must be given for the plainti£f ; for this beings 
the 6ase of a parol promise, the day in the declaration is 
not material ; and, therefore, the plaintiff, in his replica^ 
tion, has only departed from an immaterial part oP his 
declaration, which would be cured by a verdict, and is 
now aided upon a general demurrer, by statute for 
amendment of the law* Were it more than matter of 
form, a verdict finding the promise at another day could - 
never cure it, as most certainly it would* ' And for this 
purpose was quoted the case of Lee v* Rogers^ where ^ 
this learning is laid down, that for the plaintiff to vary ^ 
from the time or place in his declaration, in order to 
follow the defendant's plea, is not a departure* In the 
old books, indeed, this would have been a departure. 
And unless what, stricdy speaking, is a departure, be 
sometimes allowed ; unless the plaintiff, where the de- 
fendant, by his justification, makes the time or place 
material, may follow the defendant's plea, though it 

(a) 1 Ley. 145. / 
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lead him to another time or place ; all that doctrine, 
that in transitory actions, where time and place are not 
material, the plaintiff may ^declare at any time or place, 
must fall to the ground. 

Judgment for the plaintiff.(a) 



(a) 10 Mod. 348. 
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LIMITATION OF ACTIONS. 

UNITED STATES. 

FIVE years, fivis months, and twenty days, are to 
be taken out of the statute of limitations with reference 
to Britbh claims accruing previous to the revolution, and 
prosecuted after the treaty of peace, this being the pe- 
riod embraced by the revolutionary war. Durdop &? 
Co. v. Ball^ 2 Cranchy 185. 



MASSACHUSETTS. 

1. In an action commenced in a court in this state by 
plaintiffs, inhabitants of the state of New-Tork^ on a note 
there executed by the defendants, inhabitants of this 
state, the statute of limitations of the state of New-Tork 
cannot be pleaded in bar. FearsaU et ah v. Dwighi et 
al.y2Mi8s. T.R. 84. 

2. If any of the articles charged in an account were 
sold and delivered within six years jHreceding the com^ 
mencement of the suit, they will draw after them the ar- 
ticles beyond six years, so as to exempt diem from the 
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Operation of the atatote. CogmftU^ Esc^r, &c. v«' 
verj 2 Mass. T. X. 217. 



JMBm 



3. Plaintiff may reply fraud to a plea of Uie statute of 
limitations, and avoid the plea. JFir^^ Maaaochusetts 
Turnpike Corporation v. Fiel4 et aL^ 3 Ma^s* T^ R. 201. 

4. In the proviso in the 4th section of the statute for 
the limitation of personal^actions, by which the limita- 
tions«is suspended as against persons out of the (units of 
the commonwealth, but begins to run from the time of 
such persons' return, returning into the state is intend- 
ed a return with a design again to dwell within the ju« 
risdiction of the commonwealth, and not to lurk in it as 
a place of concealment. Whtte^ Adn^r^ ▼• BcAUy^ 3 
Mass. T. It.27U, 



CONNECTICUT. 

V 

U The statute of limitations extends to all offences 
which might be punished by fine, or without, at the dis- 
cretion of the court, as fornication, riots, &g» and there- 
fore it may be pleaded to an information at common 
law for uttering and putting off a counterfeit note, in 
limitation of the notes issueti by the superintendant of 
finance. State of Connecticut >y. Enos^ Kirhy^s Rep* 21. 

2. The statute which limits the bringing of actions 
agfiiqst bail to one year from the ^me of rendering final 
judgment against tj^e principal, does not extend to the 
case of a judgment Tendered for quarterly payments for 
4 years^ from the birth of a bastard child, the recogni- 
1 
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sttice being for the performanGe of the whoie. Harris v. 
ThQtnas^ Kirby^s Rep. 26Sr. 

3. Hal^axj in the province of Nova-ScQiia^ is not over 
sea, within the meaning of- the proviso in the statute of 
limitations. Gmtift v* Brattle^ Rirhtfa Rep. 299. 

4* If a creditor removes beyond sea after the statute 
begins to run, he is not within the saving of the proviso 
in favour of absent plaintiffs. Ibid. . 

5. The proviso in the statute which allows to persons 
legally incapable to bring their actions, 4 years to bring 
them in after becoming legally capable, supposes the 
.persons under it to have at the same time a right, or 
cause of action vested in them, and does not, therefore, 
apply to an administrator, whose right and' cause of ac- 
tion, iind capacity t9 sue, commence at one and the same 
time« Ibid. 

6. An acknowledgment of the debt within 17 years, 
does not save a bond out of the statutes. Vide ib. 310* 
Semi. That this case of Gustin v* Brattle was afterwards 
reversed in tlie supreme court of errors* 

7. In an action against a surety on a bond to the select* 
men, for the faithful collection of state taxes, &c« if it ap- 
pear that the court of probate had limited a time for all 
claims of debt against the estate of the surety (he being 
deceased) to be exhibited to the administrators, and diat 
before the expiration of that term, the principal (the 
collector) had failed to settle with the treasurer, agreea- 
bly to the direction of his wai^rant, the selectmen will be 
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barred from recovering on such bond, if they have failed 
to exhibit their claim according to the order of the court 
of probates, although there may have been no proceedings 
against them for the recovery of any of the taxes which 
the principal had failed to collect and settle until after 
the expiration of the term limited by the court of pro- 
bate. Randall et al. v. Tori ct al., Adm'rs, £j?c. Kirby** 
Rep. 314. 

S. If a creditor neglects to exhibit his claim to the ad- 
ministrators within the time limited by the court of pro- 
bates, he is foreclosed from any recovery afterwards, by 
positive statute, which no court of law or equity has a 
right to dispense with or relieve against. Fanning v. 
Coif, Kirby's Rep. 423. 

9. If the judge of probate makes an order for the ad- 
ministrators to proceed and settle the estate, and the ad- 
ministrators proceed under such order to a distribution 
and division of the estate, this distribution is not a bar 
to unexhibitcd claims. Phelps v. Swan et al., Kiriy's 
Rep. 428. 

10. An action on the statute to recover damages for a 
forgery, is not barred in one year by the statute of li- 
miutions. Ross v. Bruce, 1 Day^s Cas. 100. 

11. A. died seised of real estate, in 1 740, leaving B-. 
an infant child, and at that time zfeme covert, who died 
before her husband, in 17TS, leaving C. an infant daugh- 
ter, who was married during infancy to D. In an action 
brought by D. and C. for said estate, commenced in 
1804, against £. who had been in possession, holding ad- 
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Tem^p iiMify M femH^ it was held that the claim of 
th^ plai)»tifiii WW not barred by the statute of limitaationsk 
Eaton V* Sanford^ 2 Day^s Ca9. 523. 



NEW. YORK. . 

1. The statute of limitations of this state is a good 
plea to an action brought here on a foreign contract, al« 
tboi^h the time limited by the laws of the foreign cdun* 
toy for bringing the action is not expired* Nash v. Tup^ 
per^ 1 Cmnea^ Rep* 402* 

2* Where the court of chancery has ordered a parti- 
tion 10 be made, the tide of the party in whose favour the 
decree is given, accrues on tiie making of such decree, 
and a pbssession previous to tiiat time, c«inot be urged 
as an adverse possession, jfackson v. BtPmO^ 2 Cmne9^ 
Mep. 169. 

3. When the statute of limitations begins to run, it 
continues, notwithstanding any subsequent disability. 
Peck V. The Trustees qf RanduU^ 1 fohns. Sep. 165. 

4. The exception in the statute of limitations, of ac- 
tions which concern the trade of merchandise between 
merchant and merchant, extends only to open and current 
accounts. Ramchander y. Hammond, 2 Johns. Mep.^QQ. 

5. tn an action of assumpsit, brought in thb state, the 

defendant may set oflp demands agaii^t the plaintiff, ari^ 

sing when both parties resided in the' state oi Connecticut, 

and which, if sued there, would be barred by the statute 

li 



25b APPENDIX. 

of limitations in that state, provided six 3rears hairenot 
elapsed since the plaintiff came into this state. Ruggk9 
V. Thulefy 3 Johns. Rep. 263. 

6* The saving in the statute of limitations extends to 
foreigners, or those who have resided altogether out of 
the state, as well as to citizens of the state who may be 
absent for a time. ' Ibid* 

7. Courts in this state, in actions on foreign contracts, 
are not governed by statutes of limitations in other states, 
where such contracts were made. Ibid. 

8. Goods were taken on an execution which was after- 
wards set aside for irregularity, an action of trover was 
brought, and the defendant pleaded the statute of limita- 
tions ; it was held, that the execution being irregular, 
was a nullity, and that the time when the statute began 
to operate was from the first taking of the goods, and 
not from the time when the execution was set aside. 
Read v. Marble^ 3 Johns. Rep, 523* 

9. Under the act of the 21st March, 1783, suspend- 
ing the statute of limitations during the war, and the act 
of the 26th of February, 1 788 1 saving the plaintiff's right 
of action where thb defendant is out of the state, in an 
action on a promissory note, dated 17th December, 1777^ 
it was held, that the mkker being within the British lines 
during the war, and departing with them at the close of 
the war, was to be deemed as out of the state during that 
time, and the cause of action being considered as accru* 
itig on the 21st March, 1783, the plaintiff having brought 
an action within six years after the return of the maker 
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to the ftate, the latteir could not avail' himself of the 
statute of Uautations. Skght v. Thane., 1 Johiu, Cm, 
76. 



10. If the defendant, on being arrested by the Sheriff^ 

« 

promises to settle with the plaintiff if he will give time 
of payment, it is a sufficient acknowledgment to prevent 
the operation of the statute of limitations* Slubtf Vi 
thampltn^ 4 Johns. Rep. 461. 



NEW-JERSEY. 

To bring a demand within the Tth section of the sta- 
tute of limitations, it must appear that the defendant was 
out of the state ^t the time the. right of action accru- 
ed ; it is not sufficient to show that he lived out of the 
staite at the time of the trial. HaUey v. Beachy 1 Penn. 
Rep] 122. 
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^iwraiJAT/^ 3. try. 

open and unfiniahed, 78. . . . ^ •« ve, 

statute of timitlU^ow iwpl^ij* Wr ^ '»• 'V- 
ii^liatiaokniQwleclginei^t fyi4<^^oty 8& 

1^e]t3f«to. merchants, Iko. 

.exception conoerningtTOr 
parties within, 71. 
mevch^tflbt ih. 

, foreign* il>- 

..inland, ib. 
Ol^^r tradesmen, ib< 
aliUTt Corn^erly, 71* 
tc^cwmts w^t^iin, ^ ^ _^ 
cnrrent apd open, 71 to 70» 

,<!&'««•, if \ftated, ib. 
not to he ^fided^, 7?. ^ j *• 

mutiial cr^'u ai^d recipnooa! demands, 7^ 
ifliiter,^fKaion<v»e si4e,ib. 

d^and of one party be long attqf 
the ot(er,t80. 

^itmmmismcm,^ Sebt,. evidence of » promise to^pay^ m 

slightest sufficient, ib. to ^1. , . , 
after action brought, 190. , 

seneral evidenccqf* ^OQ* .^ \ ' , :^.«^«* 

^Qoe ,e^se»»ral roaMw <rf a jomt*n* several promiswry 

note, 202. . / ' .. i. 't 

may >li^ glwn in endenee tfgjBjnai ^ ^^n» ilr. 
if after banlBru4>tes^? % 205. 

* what within the sUtnte of Hmitationp 

Formedon, 7 to 11. see tit. FormffdlMfc 

Mixed. 

l^ectment, IS. seet^tiSo^ry* 

J^noBaL 

Account, 3 175. see tit Mctfunt^,^ 
assumpsit, 83. see tit. Jiaaumpsit, 
debt, 86. tee tk. /;»e^i 
/Aetimie, 3. 



for slander, 3. 175. see tit. CoaUs 
$ur tt*awer,9f s«6 tit. Trwer. 
replevin, 3. . 

jllwp«M,a.l0.toll7..see4it Tre^9^- 
to lands, 110. 

personal propertyrUlT 
persons, ib. 

[•a 



INDEX. 

;^MiMf^«Dntiiuied. 

OMUBMitiiif (< to Mfe tiie lUtnte of limSUtiona, tl8 to 147. 
vhaty left to erenr eouxt to My, itt. 
fej biH of Middlewi» ib. 

mUUOf$ ID* 

If for a tmaner fom than the ^bunage 

laid, 119. 
•oed in vaeatMNi, lt9to taSL 
original^ 

in tretpanandaisanlt* t93. 
guare clamtum/regiif 198. 
with intent to declare m attun^ftUt XSk, 
in a different eonnty, \$9. 
capiat daxuumfregit^ 139 to 142. 

efidenoe of an original soed oat withia 
^ time, 148. 

«^CiMiiDf of, 147 to 156. 

proeen mnat be returned, \\7 to 149. 

mef«ly med out not sufficient, 153. 

bill of Middleiex returnable the same day, 147. 

will not be set aside, 148. 
ntUchment of privilege, returnable on a generd 
return day, 148. 

ToidaUe, ib. 
notToid, ib. 
original for the tme cause of action, 154^ 
need not be returned, ib. 
oliler, formeriy, 155 

tfby common claunanfregHt 154. 
by the same pikintlffs,- _ 

by vicecimet nan muH brevet 150. ^ ^ ^ , 

idbmmenced 6y bill <ff Middlesex, cannot be contmoed by attach- 
ment e^priTilege, 150. 
other plaintiflb, injure alteriua. 

jouraeys' accounts, 156 to 168. see tit* Joupfietfr Aee^unif, 
the equity of the fourth section, 169 to 174. see tit. OtOUrmy, 
Adminittraur^ see ut. Execute. 
Mmiralty, 

wait io, for mariner's wages, 94 

statute of limitations pleadable to^ 95. 

Afidcnii 

for lecve to plead the statute of limitations. . 

when shall take the debt out of the statnte^ 195. 

Attignee of bankrufi^ 

form of ueclaring by, SI9. 

statute may be pleaded to metion bj* 84, 85. 



joining him In who has right to take advantage of the statute, $7. 

gives a new title, ib. 
of debt by commissioners of bankrupts^ does not take it .out of the 
statute, 84. , 

.^MtM^f,8dtoY6. 

not mentioned in the statnte, 83. 

construed to be within the meaning of the legislature, ib. 

as well in the enacting as m the savmg proviso, 83. 181. 
185. 187. 
by one obligor against his co-obligor for oontribudon^ 85. ^ 
if the statute of limitations be pleadable q. ib. 
'JImtlmiefa q/* PrMlege, 148. 155. 156. see tit. Jietion. 
retnmable on a general retom dny. 
Toidahle^ 148. 
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) 

ritUichment of PrvoUege^ eontlnitied. 

not void, t48. 
in the common pleat 
/ in the nature of an originaly 155. 

Boffieient to show the teste without the 0Datlnaaace|^ 
ib. 
.^ttorney^f feesy 

•tatate pleadable to Mnfm^Y for, 83. 
^ aUteTf formerly* ib. 

Mankruptf 

acknowledgment of debt by, if restorestiie renvedy against a joint 
maker of a promissory note I q. 91)6. 
Btyond Sea, see tit Disabi&tif. 

defendant^ if action be saved ? q. 176. 
within the equity, 178. 
Iceland, 179 . 

Scotland, since the union, ib* 
JBill of Middlesex,, see tit Action. 

tutumpnt by one obligor ap;ainst his co-obligor, 85. 

if the statute of limitations be pleadable ? q> il^ 

c 

Cwf, 96 to 110. see tit Slander, Trover, Costs* 
for torts, . ' 

when the statute begins to run,^ 96* 
grounded upon a record, ib» 
Capias, see tit. Action, 

proper to be read in evidence to'prove the time of eommeneing t)ie 

action, 141. ^ 

evidence of an original sued outf 149.^ 
CZnifn and eruryt 57, 58. ' ' 

to avoid Ihe statute, 

must be upon the land, 51. ' ' 

ammo clamandi, 58. 
Common, Tenants in, 25 to 28. 
disseisin of, 85« 
adverse possession by, 27. 
ouster of, 28. 
ConHmiance of^dction, 147 to 149. see tit wfc/MS, Joumejf^ JiccotaU^ Out" 

knsrg 

CopyhM, 

admittance of heir at law doriBg an ontstandmg lease, 41. 
Coparcener, 25 to 28. 

disseisin of; 25. 
adverse possession by, 9T. 
ouster fi, 28. 
C^te, in actions for slanderoos words, 102 i» 110. see tit Slan^» 
no greater than dama^^s, ib. 
where the words are m themselves actionable, 109. 
the special damage be laid, ib, 
Cottage, 9se^%,Man4fr, 
0rindnal Conversation, 113. see Ut Trespass, 

jCrovm, 

not barred by any of the statutes of limitation, 10; 

D 

JkQthi 14. see tit Entry. 



I N t) fe JC 

4lo6l» t6 to 94. fee tit Pfe« «mf Pfeadii^» glidifM0ibiki{rii^ Jife 

for rent reterred by indeatore, 86. 



etcape* SS. 

mottey levied uitHer tk fieri faeittt, &g«itt«t the ilieriirf 91. 
on the ttatute of tithei, 87. 
ii|Km Ml award, 90. ' 

raited by Uw, without a lending or eotithrat» 98. 
barred bj the statote, cannot ^ fet ofl^ 94. 
Jkdaratim, tee tit PletuUng. 
Jfemurrer, see tit- Pleading^. 
JEhporturCf tee tic- Pkadu^, 
DuaMity^ $«J to 69. 

plaintifTandery when formedon descendt, ^9* 

right of entry accrues, lb. 
may sae within ten years after its removal, ih. 
subsequent does not save the right, 60. 
eoncarrent, 64* 
iXtwmh, 19. 

cannot be of an undivided moiety, 25. ^ 

most be strictly proved> 31. 
what toot, 31, dii. 

E 

Eeelewutical Perwtu^ 

not bound by any of the statutes of limitatioiif» If. 
Ijfeetmenit 18. 

rigbU of entry tried by, 
special verdict in, fi3. 
^filry, Hight «% 18 to 58. 

when may be porsueil after formedon barred* 11. , 
accrues, statute begins to run, 37. 
for a forf<Biture, ^ 
coiitHtioti broken, 49. 
after the death of him to whom it first aoerdedi 64. 
frror, 163. see tiu Outlawry. 

debt for affftinst the sheriflT, not within the statute, 88. 
Ixecutor, see tit. Outfawry, Joumeifi' Acc9unt9^ Pkadntg^ 

promise to, cannot be given in evidenee oo nen attumpHt to the 
tesutor, 189. 

P- 

Factor, 70. 
Porfeituref 

if the lord oan enter for, after twenty ymni q»9T» 
when may be presumed to be waived, ib. 
W^rmedon, 7 to 17 

nature of ib. 
fur whom it lies, 7» 
Ih (fescende'r, ib. 
remainder, 8. 
reverter, 9 
not within the ancient Unii(at$<Mit, 9. 

when not brought within twenty years by Mrtoiis «nltitlid ta^ 

ute-tail, withrettiaiflid&vm', 99. 
^ effect on him in remainder, 11. 

« 

fakeoi C9rpu»9 

pUint rsmoved by, 148 to 147. 



INDEX. 
I 

immedittely after zighi of entry ftoonied, ^« 
does not Mve the statute, ib. 
Mndenture^ tee tit Jhbt. 

rent reserved by, not within the statute^ 86i^ 
Jnterett, 

payment o^ upon a mbrtgagfCy 46. 

Joint Tenant f 

adverse possession by» ST* • 

ouster of, 28. 
^mtmeyt^ AccmaUM, 156 to t6S. 

action maintainable by, ib. ^v*! 

only by the same plaintiffs, 159. 
* or one of them, who sued the first writ, ib. 

not by the executo^, where plaintiff diea, ib. 
aUter, if defendant dies, ib. 

if two plaintiffs, and one only dies, ib^ 
former writ most be continuing in court, 160. 

returned, ib. 
Judgment rtoened by errw^ 

new action must h^ commenced within a yeur, 153. 

I . ■■ ■ L 

L0Mta$f see tit Action^ PletuSng- 

where for a smaller sum than the damages laid, 119. 
sued out in vacation, ib to ISfsL 
LeoHf 

outstanding, 37 to 49. see tit. Entry. 

M ^ 

MaiMTy > 

possession of, effect on other rights, 95> S6. 
Merchant^ see tit. Acctntntt. ^ 

payment of interest upon, 49. 

N 

J^egUgence^ 

in actions fort when statute begins to ran? q. 101. 

o 

Ordinal, see tit. Acthm, Joumeyti' Accouniif Outlawry. 

action commenced by, by administratrix, may becontSnoed by ad- 
ministratrix and husband, by bill, 170. n 
OuateTf 

actual, 22. 

what equivalent to, ib. 
of tenant in common, 28. 

joint tenant, ib. 
when presumed from length of adverse possession, 34 
Ouf&iwry^ 163tol74. 

reversed by error, 185. 
avoided by plea, ib. 

other means, ib. 

new aption may be eommeneed within a year, 163^ 
in London, plaintiff may declare in another county, 165. 
whether the action be local or transitory, ib. 
equity of the section concerning, 
wnt brought within time discontinued by death, l$6. 



INDEX. 

fMitlmaxt Dontinued. 

equii7 of the leeUon Mmoerning, 

■iMiker utHM nun h« eomaianead within a 

reuonible time, I6S 
vhat 1 reamaable time, ib. 1 70. 
will not be enlargeil, eieept luder ipecul. 



J, 169. 

outer, fonaerljr, 16t. 



Partmfr, «ee tit V^aremer. 
Parmer, lee tit. Mtnawledfrnt, 



rledfmatt, Prtmite. 

towhnoi the iFatnt^ jinnljfim. la 

Plea and Pfeadit 



iiuf, KB tit. Rephaaion. 

debt fbr arreuv ef rent rtaem*) b; inden- 



ture, »r. 

money levied under a jUri fadat 
■Kuntt tbe (liens', SI. 
OD the itiitute of tithei, ST. 
upM ID iward, 90. 
nised b^ Jaw, 03, 
writ ife ratianaUte parte Aiirurum, ib- 
oaed not be pleaded in eieetmcnt, SS. 
pleadable to an iHiiiDpAt for an aitorneT'i feea, SS. 

motie^ levted under a fieri /lenu 

aninat the iheriff, ib. 
a debt avigned by GomnuMiDDen 
of bankrnpt), ib. 
mut be pleaded in peraond action, 307. 
GluoM be taken adiaot^e of on motion, Wl. 
by error, SOS. 
'' on deroni-rer, ib. 

in debt, if oeeeuai? to be pleaded ? q. 3IS. 
old way of nkadins, 333. 

wben pleaded to the whole ufa declaration, and bul la part, 3SJi 
relate! to h distinet, and not to a eontuiaed act, 239, 830. 
nay be pleaded tn pan uf the treapau Domplauied O^ S31. 
twn ateun/ml iw/Ki tex atatot, 

when iniufllcienu 916 to 318. ' 
actit nan aecrcvit infra tex annot, 

lafeit way of pleadioK. 3 IB. 
unit aniwer the promiie kid in the dedaimtton, 319. 331. 
•hoald conclude with a Terificatian, 323. 

niuit ditcloae the matter which the statute nukei a bar, Sgf|. 
or will be bad on ipecial demurrer, 338. 

right of, matt hare aeenied within twenty yean, 19, 
Diiut be ihown, a> well ai of piDperty, 3. 

adverse for twenty years, tolh entry, 19. 

eivea a complete poiaeuorj title, 93- 

how has been mm- "^ ■ - ' ■ ' "•' 



of the lord of 1 



[presitj fhond nn vmiot, ib. 
Ldjudgea ii in him who ha> the right, 34. 



iottagei parcel thereof S6. 

t, il 
parcener, ib- 



of leti 

tenant in eomraoo, 37 to 34. 



I K D £ X. 

TrqfiUt 

bare pereeption of, no ditseuiiiy ^5. 

takmg; of by « straneer with the true owner for 20 Tears, S4. 
Profflue, see tit Jtchnowledgmeni. 

to pay debt barred, restores the remedy, 188. ' . 
aHter, formerly, without new eonsideratloii, ib. 
eonditjionaUy, upoi> condition beinp; performed, ib. 
to executor, caAinot be given io evidence under non OinimpHt 

to the testotor, 189. 
may be raised from an acknowledgment of debt, 190. 
•' must be raised to a perspnal living at the time of acknow* 
ledgment made, ib. , 
Pmmuwry Mte, ' 
' joint and several acknowledgment by one of the drawers of, 202,- 

may be given in evidence against the others, ib. 
JPrvut patetper recerdum, see tit. Replication' 

R 

Hecordt see tit. JU^ion, Pleading. 
jRe-entryf. 

for non-payment of rent, 40> 
RejmndeTy 

of the true time of suing out the writ, \9SL 
Memediff 

barred by the statute, bat not the right, 188. 

may be restored by subsequent promise, ib. 
Replication, 231 to 243. 

of a Uititat must show the return and continuance, 232* 

' need not be with a prmtt patet per recordum, 234» 

need not show a bill of Middlesex precedent, 235, 23(v 
clausttm /regit must show return an<l continuance, 232. 
a/t>er, if by special original, 232. 
9e£/ou<ere,23S. 234. 
capiat need not snow an wiginal precedent, 236. 
promise to executor, all the promises iu the decUuration be* 
ing laid to the testator, a departure, 257. 
varying from the declai ation in an immaterial matter, no dcn 
parture, 239. 

in time,^f the time in the declaration were not mate- 
rial, 241. ; . , 
in time and place, to follow the plea» no departure, 243- 
of the-iburth section, 237. 
special, must conclude with a veriil«ation, 238^ 
:Bight, 

in tlie statute, meads right of entry, 17. 

S 

Scandalum Magnatum, 

not within the statute, 10^. 
&u»n, 19. 

of the donee, when first traversable,' 19.* ' 
Set-Off. 

cannot be of ar debt barred by the statute of limitations, . 94* ' . 
Skeriffy 

statute pleadable to indebitatus asmmpHt against a sheriff .for mpney 
levied under Vijleri facias, 83. 

aUter, if ease be brought, 96. i x 

Specialty, 

statute not pleadable to debt grounded on, 86. 
Skfnder, 

of title, not within the statute of limitations, 101 . 
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uWiif a mole^ of the proAta by. for mor* dM tweiity Tean. S|> 
reeeipt for ^^bj, no poMeation to take it oot of hisa 4n^ri^ 
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thoush he make a leaie by indenture^ 37. 
abter, if he make aetnal entry, ib. 

T 

Tenant, 

potwwion ei; ST. 

'iw .i y !«!!'1^ ^'^^ *?J*^ ]•* " ''^ P«»Me« Am for a ttnoier, 3?. ^ 
Jwie V J^itntt'ition, tee tit. ^ccoutU9» 

for suit. j5 wrtU of formedon, 10. 

making entry into landi^ ko, 11^ 
in aotiont of a«oountt, S. 
atttanpnt, 8J. 
debt, S6* 
detinue, 3. 
ease, 96. 

for slander, 108. 
trover, 97. 
replevin, 3. 

tretpantokiids. Iff. 

persoiNil property, 3. 
persons, 111. 
ji . . ^*^ «o«sequeiitial damages. tl3. 
rans immediately on an adrerse possessioiT 19. 
- . "Ifht to enter accminf, 3r. 

When again* tenanu in eoromon, fce. 28. 
viMn It befpna to ra n in trover, 97. 

4^ . trespass for crim. con, 115. 

When It begins to ran, no subsequent disability stops it, fiO. ftl. 

Q\'nA»m^^ ^\x^ m P«8Bea Over aU «••«« »etv«4. 

fraaetmoH, see tit •IccMotte, 

to lands, 110. 
for metn^ profits, ib. 
for eontinned imprisonment; 113. 
with consequential damages, ib. 
Trwer, 9ee tit. Pleading, l\me. 

omitted in the perclose of the statute, 3. 

implied in the general words, « aetions upon the ease,' iff 
eause of action in, acerues on the conversion, ib. 

refusal, evidenec a^ ibb 

Vacation, see tit Latitat, 

process sued (Hit in, 119. 
Verdict, 

special, must show how the possession has been, 83. 

tVithin age, see tit Aeeumptit. 

privilege by reason of, not saved by the statute in antmbni^ Itl. 
Wwde, 102 to 1 10. see tit Ceete. «««iiipw, la^. 

actionable in themselves, 109* 

no more costs than damages, if under 40s. ib. 
uot in themselves actionable, ib. 

the special damage is the eauae of aetioii. ih. ' 
carry full costs, ib. 



FINIS. 
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